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LETTER OF TRANSMITTAL 


January 19, 1959. 


To Members of the House Committee on the Judiciary: 

There has been a growing concern over the effect of interim or recess 
appointments to Federal judges. The constitutional provision relat- 
ing to lifetime judicial appointments is at the heart of this issue. 
Ostensibly, the purpose of lifetime appointments is to secure inde- 
pendence of mind to our judges. It is, however, the fear of some 
lawyers that Federal judges serving under “temporary commis- 
sions”—recess appointments—cannot maintain the ideal independence 
of mind. It is inevitable, they say, that a judge knowing he is later 
to be questioned by a committee of the Senate concerning his appoint- 
ment, is going to measure his decisions against that fact. As one 
jurist who declined a recess appointment explained, “I do not think a 
judge should have to look over his shoulder to see whom he may be 
offending by his decision.” 

It has been suggested that recess judicial appointments violate at 
least the spirit of the Constitution. The argument is that the Consti- 
tution guarantees litigants a trial before lifetime judges. More than 
50 Federal judges presently serving first went on the bench under recess 
appointments. These included appointees of the Coolidge, Hoover, 
Roosevelt, Truman, and Eisenhower administrations. Many of these 
appointees sat and heard cases for many months before their confir- 
mation by the Senate. Many were subject to public attacks of vari- 
ous kinds during that interim period. 

One cannot overlook, however, the important constitutional provi- 
sion that the President shall be empowered to fill all vacancies that 
occur during the recess of the Senate and that appointment so made 
“expire at the end of the next session” (U. S. Constitution, Art. II, 
§ 2, cl. 3). 

With court calendars crowded, vacancies left unfilled for a year or 
more have a serious effect upon the workload of the court. How, as a 
practical matter, can these vacancies be filled with recess appointments 
and, at the same time, assure to the appointees the complete inde- 
pendence of mind so important to ‘udicial matters? 

With the objective of obtaining a history of recess appointments 
and an analysis of the constitutional as well as the practical problems 
involved in recess appointments, I have requested the staff of the com- 
mittee to prepare a report on recess ee of Federal judges. 
I am certain that you will find the following material, prepared by 
Mr. Cyril F. Brickfield of the committee staff and Mr. Louis Loeb of 
the American Law Division of the Library of Congress, of great 
interest and believe it will engender serious study by the committee. 
It is understood, of course, that any conclusions or recommendations 
contained in the staff report do not necessarily embody the views of 
the committee or any of its members. 

EMANUEL CELLER, Chairman. 
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RECESS APPOINTMENTS OF FEDERAL JUDGES 


I. Tue Preswent’s Power To DvuRING THE 
Recess OF THE SENATE 


INTRODUCTION 


The President shall have Power to fill up all Vacancies that may happen dur- 
ing the Recess of the Senate, by granting Commissions which shall expire at the 
End of their next Session (U. S. Constitution, art. II, sec. 2, el. 3). 

This provision of the Constitution has received some 23 interpre- 
tations by the chief legal officer of the executive department. (See 
list of Attorney General opinions, decisions of the Comptroller Gen- 
eral, and court decisions, appendix.) The general questions of law 
and Presidential power in connection with this clause seem fairl 
well established. But the more — question of this power wit 
ig <p to recess appointments of Federal judges is less illumined. 

A conflict arises from the fact that article IIIT of the Constitution 
provides life tenure for Federal judges, while the provision quoted 
above (clause 3, section 2 of article 11), is exercised to fill vacancies 
with judges who hold only temporary or “recess” appointments. Ar- 

ument is made that “recess” judges, knowing they must later be con- 

ed by the Senate, cannot have the complete independence of mind 
life tenure judges enjoy. 


INTERPRETATIONS BY THE ATTORNEYS GENERAL 


It may be useful, at the outset, to point up a question which arose 
over the interpretation of the phrase “that may happen during the 
recess of the Senate” as it appears in clause 3, section 2, of article II. 
Does the President under this clause have the power to make recess 
appointments to vacancies that do not occur while the Senate is not in 
session? To put it another way, if a vacancy occurs while the Senate 
is in session, and no nomination is made during the session, does the 
President have the power to fill that vacancy during the recess of the 
Senate immediately following? 

A long line of opinious by the Attorneys General has established or 
confirmed (and perhaps extended) the recess appointment power of 
the President. In 1823, Attorney General William Wirt had occa- 
sion to advise President Monroe in a— 
case * * * of a vacancy which arose during the session of the Senate, but which, 
from the circumstances that has been mentioned [the commission of the officer 
having expired, and the nomination of another to fill the vacancy not having 
ent confirmed by the Senate], continues to exist in the recess. (1 Op. Atty. Gen. 

“May happen” [could mean] “happen to take place;” that is, “to originate:” 
under which sense, the President would not have the power to fill the vacancy. 
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2 RECESS APPOINTMENTS OF FEDERAL JUDGES 


It may mean also, without violence to the sense, “happen to exist;” under 
which sense, the President would have the right to fill it by his temporary com- 
mission. Which of these two senses is to be preferred? The first seems to me 
most accordant with the letter of the constitution, the second, most accordant 
with its reason and spirit (1 Ibid. 631-2). * * * The substantial purpose of 
the constitution was to keep these offices filled; and powers adequate to this 
purpose were intended to be conveyed. (1 Ibid. 632). 

Some 9 years later, Attorney General Roger B. Taney, later Chief 
Justice of the United States, affirmed his predecessor’s opinion. <Ac- 
cording to Taney— 

It was the intention of the constitution that the offices created by law, and 
necessary to carry on the operations of the government, should always be full, 
or, at all events, that the vacancy should not be a protracted one. A govern- 
ment cannot go on, nor accomplish the purposes for which it is established, 
without having the services of proper officers to execute the various duties re- 
quired by law. (2 Op. Atty Gen. 525, 527). 

On October 15, 1862, Attorney General Edward Bates communi- 
cated to President Lincoln the opinion— 
that you have lawful power, now, in the recess of the Senate, to fill up a 
vacancy on the bench of the Supreme Court, which vacancy existed during the 
last session of the senate, “by granting a commission which shall expire at the 
end of their [the Senate’s] next session.” (10 Opp. Atty. Gen. 356.) 

Again, in an opinion containing one of the more forceful elabora- 
tions of the President’s recess appointment power, Attorney General 
Stanberry in 1868 reconfirmed such power. In doing so—and this is 
important to note—he took care to distinguish recess appointments 
from regular appointments, so as not to intimate that the former 
were ursurpations of the Senate’s rights of participation in the 
appointing process: 

* * * for it seems a greater evil to be without officers altogether, than to have 
officers who hold only by the temporary appointment of the President. I say 
by the temporary appointment of the President, for, in strict language, the 
President cannot invest any officer with a full title to the office without the 
concurrence of the Senate. Whether the President appoints in the session or 
in the recess, he cannot and does not fill the office without the concurrence of 
the Senate. He may fill the vacancy in the recess, but only by an appointment 
which lasts until the end of the next session. 

For instance, in filling a vacancy in the office of judge, whose tenure is ir 


effect for life, his appointee can only hold for a fraction of time (12 Op. Atty. 
Gen. 32, 41. [Italics in original.] 


Attorney General Stanberry appears to have recognized the con- 
flict. between judicial tenure under article III and a recess appoint- 
ment of a judge pursuant to clause 3, section 2, article IT but was able 
to obviate the objection by holding that a recess appointment was a 
filling only of the vacancy and not of the office. On the basis of the 
foregoing opinions, a tentative statement of the law might be that— 

The President has the power, in the recess of the Senate, to fill a vacancy 
in a Federal judgeship, no matter when such vacancy happened, and that, such 
a recess appointee is not filling an office of life tenure until he has been nomi- 


nated to the Senate, and that body has advised and consented to the nomination,. 
and a commission has been duly issued and delivered. 


SOME RECESS APPOINTMENTS TO THE SUPREME COURT DISCUSSED 


Before considering objections to this proposition, it may be useful 
to examine certain instances of recess appointments to the Supreme 
Court. There have been 15 of such appointments to the highest: 
Federal Court, and hundreds to the Federal inferior courts. 
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The first such case appears to be the appointment of Thomas John- 
son of Maryland to fill-the vacancy caused by the resignation of John 
Rutledge of South Carolina. President Washington appointed John- 
son on August 5, 1791, while the Senate was in recess. Congress 
reconvened on October 24, and a week later Washington sent up 
7 —. nomination to the Senate, which confirmed it on November 

1791, 

"On June 29, 1795, John Jay, the first Chief Justice, resigned to serve 
as Governor of New York. James Iredell, a member of the Court, 
commented in a letter that— 

The President may, himself, make a temporary appointment, but it is not 

much to be expected, I fear, as few gentlemen would accept under the circum- 
stances. (Quoted in Charles Warren, The Supreme Court in United States 
History, 1932, vol. I, p. 124, n. 2; italics added.) 
Justice Iredell seems to have understood well the President’s power of 
recess appointments. His use of the word “himself” indicates this. 
While Iredell evidently perceived no constitutional objection to the 
recess appointment of a Federal judge, he must have had in mind 
practical or political objections. This is indicated by his use of the 
word “circumstances”; this could refer to either the heated politics of 
the day, or, to the situation where a judge must take office under a 
temporary commission. Although the latter interpretation seems 
preferable, both objections, or a combination of them, may have oc- 
curred to Iredell. At the least, Iredell’s comment demonstrates an 
early judicial attitude toward recess appointments of judges. 

On July 1, 1795, Washington, having already received a letter from 
former Justice John Rutledge quietly soliciting the post of Chief 
Justice in the event of a vacancy, wrote to’ Rutledge, appointing 
him Chief Justice. The Supreme Court met for its next term in 
August, and on the 12th Rutledge took his seat. Two cases were 
decided at this term with Rutledge taking part in both. A storm 
of protest had arisen over Rutledge’s appointment because of some 
remarks attributed to him derogatory of the Jay Treaty. So violent 
was the opposition by the Federalists that it was only a week after 
Congress met on December 7, 1795, that the Senate rejected his nomi- 
nation. Thus, very early in our history, the highest judicial office 
in the land was the subject of an unsuccessful recess appointment. 

The recess appointment of Benjamin R. Curtis, in 1851, presented 

a situation where the appointee took his seat on the Court, decided 
cases and subsequently was confirmed. Justice Levi Woodbury died 
on September 4, 1851, and, on September 22, President Fillmore 
appointed Curtis. Curtis was anxious for the President to allot 
new circuit-court duty, as he was required to do upon the appoint- 
ment of a new Justice. In a letter to the President, Curtis hoped 
this would take place quickly— 
As there is to be a term of the Circuit Court at Boston on the 15th instant 
[October], at which my presence is very desirable * * * (Letter from Curtis 
to Fillmore, October 7, 1851, quoted in B. R. Curtis, A Memoir of Benjamin R. 
Curtis, 1879, vol. 1, p. 156.) 

In commenting on his father’s ascendancy to the Supreme Court, 
the young Curtis wrote: 

As the appointment had been made in the recess of the Senate, it could sub- 
sist only until the end of the next session of that body, unless it should be 
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confirmed before the expiration of that session. But in the meantime the 
Judge had full authority to act (I Curtis 157). 

Curtis assumed his circuit-court duties at a time of great excitement 
over the fugitive-slave laws. In November, the case of United States 
v. Robert Morris (1 Curtis C. C. 23 (1851) ) was tried before Justice 
Curtis and district Judge Sprague. The defendant, a colored man, 
had been indicted under the fugutive slave-law for helping in the 
rescue of a runaway slave under custody in Boston. His attorney 
claimed that, as a proposition of law, in criminal cases the jury were 
judges of the law as well as of the facts, and, if they believed the 

gitive-slave law to be unconstitutional, they could disregard the 
charge of the Court. Justice Curtis refused to allow this argument 
and in his opinion firmly reinforced the doctrine of the jury’s function 
as trier of fact, applying their findings to the law as explained by the 
Court. This part of the decision (the defendant, however, was ac- 
quitted) intensified growing abolitionist sentiment and contemporaries 
generally thought that Curtis demonstrated great character and in- 


tegrity. 

Following his death in 1874, the bar of the circuit court met to 
memoralize Curtis. Richard H. Dana, Jr., remarked as follows: 

About twenty-two years ago, the bar, the political world, and the public were 
extremely excited by the Fugitive Slave Trials. * * * I regretted deeply the 
conclusion to which he [Curtis] had arrived on the law. * * * [but] At a 
critical stage of one case, he volunteered a suggestion in favor of the accused, 
as to the weight of testimony, which, I think, in the measuring cast, secured 
the verdict of acquittal. And they who remember how things stood at Wash- 
ington in those days will see the force of the suggestion that Judge Curtis had 
not been confirmed by the Senate, but was acting upon an executive appointment 
made during a recess of the Senate. (Quoted in I Curtis 163.) 


Taking his place on the High Bench at the opening of the term 
on December 1, 1851, Curtis took a full part in the arguments and 
decisions rendered, although he was not confirmed by the Senate until 
December 20. Writing on December 27, 1851, to his uncle, Curtis 
said that— 

We have, argued and now under advisement, the case of the Wheeling Bridge, 
built across the Ohio under the authority of the State of Virginia. This is 
the first case since I have been here which involved constitutional questions 
on which the court are likely to divide, though I have been obliged in one case 
to dissent from the majority. Im general, we have thus far been very har- 
monious in our opinions. (Quoted in I Curtis 165.) [The Wheeling Bridge 
case referred to is Pennsylvania v. Wheeling and Belmont Bridge Co., 13 How- 
ard 518 (1852). According to Warren, this was argued on December 18 and 22, 
1851. II Warren 234.] 

This extensive description of Justice Curtis’ judicial activities be- 
fore his confirmation by the Senate, serves to indicate that, despite the 
heat of the times, no question as to his legal status as a judge or 
power to act appears to have been raised. Nor does it appear that any 
objections were raised on grounds of constitutional propriety. 

More than 100 years elapsed before another recess appointee took 
his seat on the Bench before Senate confirmation. This is the case of 
the present Chief Justice, Earl Warren, who receiving a recess ap- 
eS . on October 2, 1953, took his seat on the 5th of October. 

e was not confirmed by the Senate until March 1, 1954. William 
J. Brennan, appointed in the recess of the Senate on October 15, 1956, 
as an Associate Justice, took his seat the following day. He was not 
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confirmed until March 19, 1957. Potter Stewart, appointed October 
14, 1958, took his seat on October 16, but has not been confirmed. 
These men took full part in the Court’s activities, including the 
—s of opinions before their confirmation. 

At this point, it may be well to consider the proposition of law here- 
in before stated, as applied to these three recent recess appointments. 
In the case of Chief Justice Warren, the United States Reports state 
that he served under a recess appointment from October 3, 1953, un- 
til March 2, 1954. On January 11, 1954, President Eisenhower 
nominated Warren to the Senate, which confirmed him on March 1 
(347 U. S. iv). The Chief Justice’s first commission reads in part: 

I [the President] do appoint him Chief Justice * * * and to Have and to 
Hold the said office, with all powers, privileges and emoluments * * * wntil 
the end of the neat session of the Senate of the United States and no longer; 
subject to the provisions of law (346 U.S. viii). [Italicsadded.] [The new com- 
mission issued on March 2 reads the same except for the substitution of “during 
his good behavior” for the italicized portion above. The two commissions of 
Justice Brennan of October 15, 1956, and March 21, 1957, read similarly (352 
U. S. x and 353 U. S. i, respectively. The temporary commission of Justice 
Stewart reads similarly (358 U. 8S. v—vi).] 

It was at the time of Chief Justice Warren’s recess appointment 
that several members of the faculty of the Harvard Law Schoo 
among others, expressed concern. The arguments that were raise 
will be considered subsequent to a discussion of the constitutional 
provision of tenure during good behavior as implicit in the concept 
of an independent judiciary. 


II. An INDEPENDENT JUDICIARY 


THE CONCEPT OF AN INDEPENDENT JUDICIARY IN THE FEDERAL CON- 
VENTION OF 1787 


* * * The Judges, both of the supreme and inferior Courts, shall hold their 
offices during good Behaviour * * * (U. S. Constitution, art. ITI, see. 1). 

This provision of the Constitution was a feature incorporated in 
_the three main plans presented to the Federal Convention of 1787. All 
the members of the Convention were keenly aware of the. recent 
struggle for independence waged by the judges of England. This had 
culminated in the provision for tenure during good behavior in the 
Act of Settlement of 1701, judges being only removable by joint 
address of the two Houses of Parliament. In 1761, the commissions 
of judges were given full force and effect even after the demise of 
the appointing sovereign. 

By coincidence, this same year saw the end of tenure during good 
behavior in the American Colonies, for the reason that— 
the state of learning in the colonies was so low that it was with difficulty that 
men could be found competent to administer the judicial offices. (Quoted from 
North Carolina Colonial Records in William 8S. Carpenter, Judicial Tenure in 
the United States, 1918, pp. 2-3.) 
The denial of tenure during good behavior was one of the complaints 
registered in the Declaration of Independence. In the riod after 
1776, when the States wrote new constitutions, tenure during good 
behavior was adopted by 8 of the original 13 States, and also by 
Vermont. In 2 others, ep einge was for 7 years; in 2 others the 
judges were elected annually by the legislature; and in 1 State the 
Judges were elected annually by the people. 
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This same period saw the beginnings of the American concept of 
judicial review. Scholars have not agreed on what cases should be 
considered as valid precedents but genera))y mention three as laying 
the groundwork for the famous decision in Marbury v. Madison in 
1803 (1 Cr. 137). These three cases are Rutgers v. Waddington, 
Trevett v. Weeden, and Bayard v. Singleton. (See P. T. Fenn, The 
Development of the Constitution, 1948, p. 18,n. 5.) The legislatures 
usually sought to retaliate by punishing these audacious judges but in 
cases where the latter’s actions had some popular support, such at- 
tempts were abortive. In this way judges had come to command no 
little respect in the States and helped to cement their own independent 
status. 

Many of these considerations were recognized by the delegates in 
Philadelphia in 1787. It is not unnatural, therefore, that the three 

lans of government, the two important ones submitted by Edmund 
Randol h of Virginia and William Patterson of New Jersey, and 
Alexander Hamilton’s sketch, all provided for a judiciary that was 
to enjoy life tenure and no diminution in salary. Much of the debate 
involving the | vc centered on other features of it as part of the 
new system of government. Significantly only one major attack on 
the concept of tenure during good behavior was made. 

This occurred in the late stages of the Convention on August 27 
1787, when an early draft of the Constitution was being debated and 
voted on by sections. When the judiciary article came up, John 
Dickinson of Delaware moved to insert after the words “good be- 
havior” the words “provided that they [the Judges may be removed 
by the Executive on the application [of] the Senate and House of 
Representatives.” Elbridge Sesry of Massachusetts, who later refused 
to sign the Constitution, seconded the motion. Dickinson’s proposal 
would have introduced the principle of “removal by address” into 
the Constitution. 

Gouverneur Morris “thought it a contradiction in terms to sa 
that the Judges should hold their offices during good behavior, an 
yet be removable without a trial. Besides it was fundamentally 
wrong to subject Judges to so arbitrary an authority.” Roger Sher- 
man of Connecticut spoke in favor of the motion; saying that he “saw 
no contradiction or impropriety [in this].” He observed that “a like 

rovision was contained in the British Statutes.” John Rutledge of 
Routh Carolina, later one of the first Justices of the Supreme Court, 
was opposed, arguing that “If the Supreme Court is to judge between 
the United States and particular States, this alone is an insuperable 
objection to the motion [of Dickinson ].” 
ames Wilson of Pennsylvania, another of Washington’s first ap- 
pomaese to the Supreme Court, was also opposed, pointing out that 
ch a provision [for removal by address] in the British Government 
{waa} less dangerous than here, the House of Lords and House of 
ommons being less likely to concur on the same occasions. The 
Judges would be in a bad situation if made to depend on every gust 
of faction which might prevail in the two branches of our [Govern- 
ment].” “Mr. Randolph opposed the motion as weakening too much 


the independence of the Judges.” . When the question was put to a 
vote, Dickinson’s motion lost: 1 in favor; 7 sg soriat 3 absent (Madi- 
son’s notes as quoted in Max Farrand 7'he ecords 

Conwention of 1787 (1911), vol. IT, pp. 428-429). 


of the Federal 
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HAMILTON’S ARGUMENT FOR THIS CONCEPT 


It remained for Alexander Hamilton to securely tie together the 
twin concepts of judicial review and an independent judiciary. This 
he forcefully accomplished in Easay No. 78 of The Federalist papers, 
the writings published in New York by Madison, Hamilton, and John 
Jay to aid the cause of ratification of the Constitution. No. 78 has 
often been used by constitutional authorities as indicative of the in- 
tention of the framers in providing for judical review in the system 
of limited and balanced government. This too was a paramount 
consideration in Hamilton’s mind, but of at least equal importance, 
was the need for an independent judiciary as a necessary condition 
for judicial review. That this seems the way Hamilton regarded it, 
is borne out by the title he gave to this essay: “A View of the Consti- 
tution of the Judicial Department, in Relation to the Tenure of Good 
Behavior.” 

Probably the most quoted paragraph in this essay is as follows: 

The complete independence of the courts of justice is peculiarly essential in a 
limited constitution. By a limited constitution, I understand one which con- 
tains certain specified exceptions to the legislative authority; such for instance, 
as that it shall pass no bills of attainder, no ex post facto laws, and the like. 
Limitations of this kind can be preserved in practice no other way than through 
the medium of the courts of justice; whose duty it must be to declare all acts 
contrary to the manifest tenor of the constitution void. Without this, all the 


reservations of particular rights or privileges would amount to nothing. 


JEFFERSONIAN VIEWS ON JUDICIAL REVIEW AND ON INDEPENDENT 
JUDICIARY 


While Hamilton’s exposition of this American concept of judicial 
review and an independent judiciary has, perhaps, never been matched, 
it by no means settles the issue. As the Federal judiciary increasingly 
became involved in violent political controversy, the rising Jefferson- 
ians began to develop theories in opposition to both judicial review 
and an independent judiciary. The fact that these principles survived 
strong onslaughts during Jefferson’s administration and succeeding 
ones, attests to their basic validity. Over the years, an independent 
Federal judiciary has tended to increase its strength as a basic insti- 
tution of government. Yet its history is not unmarked by periods 
when it either failed to exercise its functions or was abusive and 
arbitrary in exercising its functions. At such times, its position has 
been the weakest and has made it more susceptible of political attack. 

The same basic strength has not been demonstrated in the State 
court systems. They early fell to the extremes of popular democ- 
racy and between the years 1830 and the Civil War most of them 
turned to popular election and short terms for judges. Only in 
recent years have the States begun to recognize that the ideals of 
democracy were subverted rather than realized in the confusion most 
of them made of their judicial systems. Recent trends are clearly 
in the direction of nonpartisan elections and longer terms, some of 
them being, in effect, for life. 

The need for a supreme arbiter in the complex Federal system in 
which we live has been recognized and approved of over the years. 
This has compelled the necessity for an independent judiciary, which, 
as an institution of representative Government, has likewise clearly 
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received a favorable 4 or verdict. An independent judiciary is, 
ane) one of the more highly regarded of our constitutional princi- 
ples. 


ITI. Tue Conriict Berween THE Recess POwER AND 
THE Provision For TENURE Durtne Goon Brnavior IN THE Con- 
STITUTION 


Is there a constitutional conflict between the President’s power to 
make recess appointments to Federal judgships and the provision for 
tenure during good behavior conferred on judges? 

Upon the appointment of Earl Warren re Chief Justice of the 
United States, Prof. Henry M. Hart, Jr., of the Harvard Law School, 
wrote a letter to the Harvard Crimson. Professor Hart said that for 
the appointee to take his seat immediately and participate in and 
decide cases before being nominated and confirmed by the Senate 
would— 
in [his] judgment violate the spirit of the Constitution, and possibly also its 
letter. (Letter reprinted in The Harvard Law School Record, vol. 17, No. 2, 
October 8, 1958, p. 2.) 

He pointed out that such a course must necessarily weaken the spirit 
of independence, no matter how great the integrity of the individual, 
because the actions of the judge before confirmation will be subject to 
unusual scrutiny and may be reviewed in “the raking fire of confirma- 
tion hearings.” Professor Hart’s conclusion was that “The President 
ought not to subject a new appointee to [such a] dilemma * * *” 
And in the case of Chief Justice Warren he advocated the President 
calling a special session of the Senate to act on the nomination. 

This same issue of the Harvard Law School Record also quoted 

Prof. Paul A. Freund as expressing— 
misgivings over the recess appointments, which has a Federal judge sitting as 
he [Freund] termed it, “with one eye over his shoulder on Congress.” 
Other comments were included, the weight of them questioning the 
propriety of such a recess pF mage There can be no doubt that 
these distinguished legal scholars raised a fundamental question of 
constitutional practice, a question oddly enough, which never before 
had commended itself for serious discussion. 


AVOIDING THE CONFLICT—DISTINGUISHING BETWEEN “OFFICE” AND 
VACANCY 


One course of reasoning that appears to avoid a constitutional 
conflict is the distinction between the office and the vacancy made by 
Attorney General Stanberry in the y pron discussed above. It was 
his claim that the President cannot fill the office without the concur- 
rence of the Senate; consequently he only fills the vacancy existing in 
the office in the recess of the Senate. And that a judge appointe to 
fill a vacancy in an office holds only “for a fraction of time.” On the 


basis of the principle underlying the provision for life tenure, Attor- 
ney General Stanberry’s opinion appears to be a solecism. The 
reasoning must proceed in this manner: (1) a judge appointed in 
the recess is not appointed to the office of judge but only to the vacancy 
in the office, (2) since he has not been appointed to the office, but only 
to the vacancy, there is no constitutional necessity to confer on him 
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tenure during good behavior. Such a course, in many instances, 
renders nugatory the high constitutional principle of an independent 

judiciary, Constitutional— 
principles are of equal dignity, and * * * must [not] be so enforced as to nullify 


or substantially impair [an] other (Dick v. United States, 208 U. S. 340, 353 
(1908) ). 


DOES THE PRINCIPLE OF THE INDEPENDENT JUDICIARY OUTWEIGH THE 
EXPEDIENCY OF RECESS APPOINTMENTS? 


If the question were between two fundamental constitutional prin- 
ciples, then, indeed, might the choice be a difficult one. But can the 
recess appointment power of the President, important as it is, be 
clothed with the dignity of a “fundamental constitutional principle” ? 
This power of the President, incorporated into the Constitution in 
article IT, section 2, clause 3, was not mentioned in the Federal Con- 
vention until September 7, 1787. On that day, according to Madison’s 
notes, the clause was agreed to unanimously, and apparently without 
debate, on motion of Richard Dobbs Spaight of North Carolina. It 
appears to be a device of mere convenience and expediency, one neces- 
sary to the fulfillment of executive functions; and this has been the 
reason generally advanced for the expansion of the power in the line 
of eigen by the Attorneys General. 

The distinction attempted by Attorney General Stanberry between 
the office and the vacancy standing alone may not be completely per- 
suasive. A fundamental rule of construction is that where the words 
of a provision are clear and unambiguous, they must be held to mean 
what they clearly express unless a different inference from some other 
is irresistible (Coméinetti v. U. S.,242 U.S. 470 (1916)). In 

iscussing the appellate jurisdiction conferred on courts of the United 
States, Justice Story, in Martin v. Hunter’s Lessee (1 Wheaton 304, 
338 (1816) ), said: 


If the judicial power extends to the case, it will be in vain to search in the 

letter of the constitution for any qualification as to the tribunal where it de- 
pends. It is incumbent, then, upon those who assert such a qualification, to 
show its existence, by necessary implication. If the text be clear and distinct, 
no restriction upon its plain and obvious import ought to be admitted, unless the 
inference be irresistible. 
Applied to the problem at hand, article II, section 2, clause 3, confers 
on the President a power to make appointments in the recess of the 
Senate. The language is clear and distinct. That article III, section 
1—in which is incorporated the principal of an independent judi- 
ciary—necessarily implies a restriction need not follow, at least the 
inference, under Story’s test, is not “irresistible.” The provisions 
would seem reconcilable if clause 3 is merely a device of convenience 
and expediency for filling vacancies “temporarily.” 


HAS USAGE OBVIATED THE CONSTITUTIONAL CONFLICT 


There is evidence to support the conclusion that neither the spirit 
nor the letter of Constitution has been, or is now being, violated by 
judicial recess appointments. Certainly the repeated appointment in 
the recess of the Senate of Justices to the Supreme Court from the 
very first years of the Court, and the recent reiteration of this practice 
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in the appointments of Chief Justice Warren and Justices Brennan 
and Stewart must count Tar, toward the establishment of a 
precedent. In U. 8. v. Midwest Oil Co. (236 U. S. 459 (1915)) the 
urt was considering the power of the President to withhold public 
lands that had been designated by statute for purchase by citizens. 
' Recognizing a long series of Presidential orders over the years with- 
holding ees lands, the Court (at p. 473) quoted with approval a 
statement from McPherson v. Blacker (146 U. S.1): 


where the question was as to the validity of a State law providing for the ap- 
pointment of Presidential electors * * * that * * * if the terms of the provi- 
sion of the Constitution * * * left the question of the power in doubt, the “con- 
temporaneous and continuous subsequent practical construction would be treated 
as decisive.” 


Their conclusion was that— 


Both officers, law-makers and citizens naturally adjust themselves to any long- 
continued action of the Executive Department—on the presumption that unau- 
thorized acts would not have been allowed to be so often repeated as to crystal- 
lize into a regular practice. That presumption is not reasoning in a circle but 
the basis of a wise and quieting rule that in determining the meaning of a statute 
or the existence of a power, weight shall be given to the usage itself—even when 
the validity of the practice is the subject of investigation (236 U. 8S. 459, 472-473). 

The fact that four of the recess appointments to the Supreme Court 
took place in the first 10 years under the Constitution, and that 9 out of 
a total of 15 such appointments were made in the first 62 years, lends 
considerable weight to a conclusion that by early and frequent usage 
the power to make such appointments was assumed by the executive 
and acquiesced in by Congress and the people. (See the appended list 
of recess appointments to the U. S. Supreme Court.) But what of 
the relative disuse of the power to make such recess judicial appoint- 
ments, in the case of Supreme Court Justices, between 1851 and 1953, 
when only three were made? Any conscious or unconscious abdication 
of the practice would seem to have been obviated by the reinstitution of 
the practice in 1953, since this apparently was unaccompanied by any 
senatorial objection or objection from any other important author- 
itative source. 

Thus it appears that long, though not continuous usage has estab- 
lished the practice notwithstanding the constitutional conflict, and 
further, that the conflict is more apparent than real. 


IV. An ExaMINaTION OF THE CONSTITUTIONAL AND Statutory Pro- 
VISIONS OF Six StaTes (AND THE COMMONWEALTH OF PurERTO Rico) 
Havine Mernops or SELECTION AND TENURE OF JUDGES ANALOGOUS 
To THOSE OF THE FEDERAL JUDICIARY 


Of the 48 States, 6 have elements of either selection or tenure which, 
for the purposes of illuminating the practice of recess appointments, 
render them comparable to the Federal system. These are Delaware, 
Maine, Massachusetts, New Hampshire, New Jersey, and Rhode 
Island. Puerto Rico, under its constitution of 1952, has a judiciary 
system similar in most respects to that of the United States. 

In all of these States, most original judicial appointments are made 
by the governor with the advice and consent of either a senate or a 
council. Councils are separate bodies, elected by the people in Massa- 
chusetts and New Hampshire, chosen by the State legislature in 
Maine. The functions of these councils are generally “to advise the 
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governor in the executive part of government * * *” (Maine, art. V, 
sec. 1. References are to State constitutions unless otherwise indi- 
cated.) In Rhode Island, the judges of the supreme court are elected 
by the two houses in grand committee (art. 10, sec. 4), while superior 
and district judges are appointed by the Governor. 

In Massachusetts and New Hampshire most important judicial offi- 
cers hold office during good behavior, except that in both States they 
may be removed by the Governor, with the consent of the council, u 
pry ah by both houses of the legislature. (Part First, art. XXIX; 
ch. ITI, art. I, and Part First, art. 35; Part Second, art. 73, respec- 
tively. In New Hampshire, compulsory retirement age is 70 years. 
Revised Statutes, title IT, ch. 493, sec. 2.) In Rhode Island, where 
the supreme court judges are elected by the two houses of the legis- 
lature in grand committee, each judge—— 
shall hold his office until his place be declared vacant by a resolution of the 
general assembly to that effect, which resolution shall be voted for by a majority 
of all members elected to the house in which it may originate, and be concurred 
in by the same majority of the other house. [Also can be removed by im- 
peachment for any “official misdemeanor”’.] (Art. 10, sec. 4.) [This section 
provides that the normal term be from election and qualification until death, 
resignation or removal as above or by impeachment. Election of Justices of the 
Supreme Court, 23 R. I. 635; 51 Atl. 221 (1902).] 

However, in Rhode Island superior court judges are appointed by 
the Governor, and they hold office during good behavior while district 
court judges are appointed for 3 years (General Laws of Rhode 
Island, 1956, title 8, ch. 2, sec. 2, and ibid. ch. 8, sec. 3, respectively). 
In Delaware the judges are appointed for a term of 12 years (art. 
4, sec. 3), while in Maine the term is 7 years (art. 6, sec. 4). In 
New Jersey, the initial appointment to supreme and superior courts 
is for 7 years and reappointment is for life with retirement at 70 
(art. 6, sec. 6, par. 3). 

None of these situations is identical with the practice in the Federal 
judiciary except in Rhode Island, where superior court judges are 
appointed for life. Most of the judges, except in Delaware and 

aine, do enjoy, however, what amounts to life tenure. Provisions. 
for the filling of vacancies are as follows: 


Delaware 

He [the governor] shall have power to fill all vacancies that may happer 
during the recess of the Senate, in offices to which he may appoint, except inp 
offices of Chancellor, Chief Justice and Associate Judges, by granting Commis- 

sec. 9). 

If a [judicial] vacancy shall occur, by expiration of term or otherwise, at 
a time when the Senate shall not be in session, the Governor shall within thirty 
(30) days after the happening of any such vacancy convene the Senate for the 
purpose of confirming his appointment to fill such vacancy and the transaction 
of such other executive business as may come before it. Such vacancy shail 
be filled as aforesaid for the full term (art. 4, sec. 3). 


Maine 

There is no express provision for filling judicial vacancies (except 

robate judges). However, the governor has “full power, at his 

iscretion, to assemble * * *” the council (Part Second, art. V- 
sec. 2). Since appointments are made with the advice and consent 
of the council, rather than the legislature, there would seem to be no 
difficulty in securing the prompt advice of the council. 

31702—59 
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Massachusetts 

Although provision is made for the filling of vacancies in various 
executive offices, no provision is made for the filling of judicial 
vacancies. However, as in Maine, the Governor has— 
authority * * * at his discretion, to assemble and call together the councillors 
of [the] commonwealth * * * (Part Second, ch. II, sec. I, art. IV.) 
New Hampshire 

The same situation prevails in New Hampshire as in her sister New 
England States. 

The governor shall have full power and authority to convene the council, 
from time to time, at his discretion * * * (Part Second, art. 60.) 
Since judicial appointments are made by the Governor and council, 
no recess difficulty would appear to be present. 


New Jersey 


The Governor may fill any vacancy occurring in any office during a recess of 
the Legislature, appointment to which may be made by the Governor with the 
advice and consent of the Senate, or by the Legislature in joint meeting. An 
ad interim appointment so made shall expire at the end of the next regular 
session of the Senate, unless a successor shall be sooner appointed and qualify; 
and after the end of the session no ad interim appointment to the same office 
shall be made unless the Governor shall have submitted to the Senate a nomina- 
tion to the office during the session and the Senate shall have adjourned without 
confirming or rejecting it. No person nominated for any such office shall be 
eligible for an ad interim appointment to such office if the nomination shall have 
failed of confirmation by the Senate (art. 5, sec. 1, par. 13). [Italics added.] 


Rhode Island 


Provisions for filling vacancies in the supreme court, whose members 
are elected by the two houses of the legislature in grand committees 
(art. 10, sec. 4), is as follows: 

In case of vacancy by death, resignation, removal * * *, refusal or inability to 
serve, of any judge of the supreme court, the office may be filled by the grand 
‘committee, until the next annual election * * * (art.10,sec.5). 

“Election” here is by the grand committee. Until 1900 there were 
2 sessions of the legislature annually, 1 for the election of public offi- 
cers. Thus, where vacancies occur after the one 60-day session now 
held, an election to fill it could not take place until the following 
January, unless the general assembly were convened by the Governor 
on an extraordinary occasion (art. 7, sec. 7). The practice of Rhode 

Island in this respect is not known. However, provision is made for 
the temporary filling of a vacancy on the supreme court arising from 
‘impeachment, or temporary absence or inability, by appointment of 
the Governor (art. 10,sec.5). 

Much more adequate provisions are made by statute for the filli 
of vacancies of superior court judges (appointed by the Governor wit 
the advice and consent of the Senate for good behavior) ‘and district 
court judges (appointed for 3 years by the Governor with the advice 
consent of the senate) (supra, p.11). 

In case there be a ‘vacancy in the office of a presiding justice or of an associate 
justice of [the superior] court while the senate is in session, the governor shall 
appoint some person to fill said vacancy, and submit his appointment to the 
‘senate for confirmation. If the senate fails for three (3) legislative days after 

gaid submission ‘to confitm- said appointee, the governor: shall appoint some other 


person to fill said vacancy, and shall submit his appointment to the senate for 
confirmation, and so on in like manner until the senate shall confirm the person 
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appointed by the governor. In case the senate is not in session, the governor 
shall appoint some person to fill said vacancy until the senate shall next convene, 
when the governor shall make an appointment as hereinbefore provided (General 
Laws of Rhode Island, 1956, title 8, ch. 2, see. 2). 

For district court judges, who are appointed by the Governor, with 
the advice and consent of the Senate, for 3 years, provision for filling 
vacancies is as follows: . 

If for any cause a vacancy shall occur in the office of justice * * * of a dis- 
trict court where the general assembly is in session, the governor with the advice 
and consent of the senate shall appoint some person to fill said vacancy for the 
unexpired term * * *; and if such vacancy occur, when the general assembly 
is not in session, the governor shall appoint some person to fill such vacancy 
until the next session of the general assembly at which time, in the month of 
January [the session commencing on the first Tuesday of January], the governor, 
with the advice and consent of the senate shall appoint some person to fill said 
office for the unexpired term (ibid., title 8, ch. 8, sec. 18). 

By way of comparison, a brief summary of provisions for recess ap- 

intments in States where judges are popularly elected follows. 

ese States were selected at random, 
Arizona 

Judges, are elected on nonpartisan ballots for 6 year terms. If 
vacancies oceur, the Governor— 
shall appoint a person to fill such vacancy until the election and qualification 
of a judge to hold said office, which election shall take place at the next suc- 


eeeding general election, and the person so elected shall hold office for the 
remainder of the unexpired term (art. 6, sec. 3, cl. 4). 


Iowa 


Judges are elected on partisan ballot for 6-year terms. Vacancies 
are filled in accordance with a statutory provision : 
In all state offices, judges of courts of record * * * [vacancies are filled] by 


the governor, except when some other method is especially provided (Iowa Code 
Annotated, title 4, ch. 69, sec. 69-8 (2) ). 


Missouri 


Missouri is the an State in reform of the methods of selecti 
judges. Judges of the supreme court and courts of appeal are elec 
or 12-year terms, while circuit judges are elected for 6 years (art. 5, 
sec, 23). Judges (in most tapelcaey are designated by a nonpartisan 
judicial commission (art. 5, sec, 29 (d)) and then appointed by the 
overnor for a term of 12 months (art. 5, sec. 29 (c) (1)). At the 
enaing sandra! election, the voters merely register whether the jud 
should be retainéd in office, and if so approved, he then holds for the 
term provided (ibid.). Vacancies are filled in the supreme court, 
courts of appeal, and some other courts by the Governor— — 


appointing one of three persons possessing the qualifications for such office, whe 
shall be nominated and whose names shall be submitted to the governor by a 


non-partisan judicial commission * * * (art. 5, sec.29 (a) ). 
New York 
Judges of the court of and supreme’ court (inferior and in- 
termediate:appellate judges) have 14-year terms and are elected on @ 
artisan ballot (art:\6, secs. 4and'5). Ifa vacancy occurs, it must be 


at the next general election held not less than three months after such’ vacancy 
occurs; and until the vacancy shall be so filled, the governor, by and with the 
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advice and consent of the senate if the senate shall be in session, or if not in 
session, the governor may fill such vacancy by appointment (art. 6, sec. 6). 


Texas 


Most judges are elected on a partisan ballot for the term of six 
years. 
Vacancies in the office of judges of the Supreme Court, the Court of Criminal 


Appeals, the Court of Civil Appeals and District Courts shall be filled by the 
Governor until the next succeeding general election * * * (art. 5, sec. 28). 


This provision, however, is governed by a complicated procedure out- 
lined under the Governor’s recess appointment power, as follows: 

All vacancies in State or district offices, except members of the Legislature, 
shall be filled unless otherwise provided by law, by appointment of the Governor, 
which appointment, if made during its session, shall be with the advice and con- 
sent of two-thirds of the senate present. If made during the recess of the 
Senate, the appointee, or some other person to fill such vacancy, shall be nomi- 
nated to the Senate during the first ten days of its session. If rejected, said 
office shall immediately become vacant, and the Governor shall, without delay, 
make further nominations, until a confirmation takes place. But should there 
be no confirmation during the session of the Senate, the Governor shall not 
thereafter appoint any person to fill such vacancy who has been rejected by the 
Senate, but may appoint some other person to fill the vacancy until the next 
session of the Senate or until the regular election to said office, should it sooner 
occur. Appointments to vacancies in offices elective by the people shall only 
continue until the first general election thereafter. 


Although this clause would seem to adequately provide for the 
filling of vacancies, there appears to be some ambiguity in the use of 
the word “confirmation”. e third sentence begins with “If re- 
jected” and indicates that action should be taken on the nomination 
within a reasonable time as the sentence goes on to provide for “fur- 
ther nominations, until a confirmation takes place”. The next sen- 
tence, however, ins “But should there be no confirmation during 
the session * * *” the Governor cannot appoint anyone “who has 
been rejected by the Senate * * *.” The question arises whether “no 
confirmation” is equivalent to “rejection”; if it is, the apparent dis- 
patch in confirming recess appointments contemplated by the second 
and third sentences would be defeated. If no action is taken on a 
nomination, and the session comes to a close, is it to be concluded that 
the nominee “should there be no confirmation”, is one “who has been 
rejected by the Senate”? The answer apparently is “yes”; although 
no judicial determination has ever been made on the point. 

e situation is further complicated by the constitutional provision 
governing sessions of the legislature (art. 3, sec. 5). By it, sessions 
are held biennially under the split-session method: 1 of 30; 1 of 30; 
and 1 of 60 days. 

When convened in regular Session, the first thirty days thereof shall be 
devoted to the introduction of bills and resolutions, acting upon emergency 
appropriations, passing upon the confirmation of the recess appointees of the 
Governor and such emergency matters as may be submitted by the Governor * * * 
(ibid.). [Italics supplied.] 

Since by a vote of four-fifths of either house, this order of business 
may be changed (ibid.; see comment in I Vernon’s Ann, Tew. Const. 
565), the angen intention of providing an efficient and satisfacto 

means for disposing of recess appointments, may not have been sell 


ized in practice. 
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SUMMARY AND DISCUSSION 


Of the provisions for recess appointments of the six States having 
methods of selection and tenure similar to those of the Federal ju- 
diciary, only the recess-appointment procedure for superior court 
judges in Rhode Island provides an exact parallel. is class of 
judges is appointed by the Governor with the advice and consent of 
the Senate and holds office during good behavior, a situation identical 
with that of all Federal judges mages on certain legislative courts). 

By statute, if a vacancy occurs while the senate is in session, the 
Governor is to submit a nomination to the senate, which must take 
some action within 3 legislative days. Here it would seem that rejec- 
tion and failure to take action are one and the same thing because the 
law requires the Governor to nominate some other person, “[i]f the 
senate [fails] for three (3) legislative days after said submission 
{the original nomination] to confirm said appointee * * *” (supra, 
p. 12). And this process goes on “in like manner until the Senate 
shall confirm the person appointed by the governor”. In Rhode 
Island, it is the senate which is dined by law to take action within 
a limited time; in Texas, it is the Governor who must make the nom- 
ination within a specified time in one instance and “without delay” in 
another (supra, p. 14). 

If the vacancy occurs while the senate is not in session, the Gov- 
ernor may make a recess appointment but only “until the senate shall 
next convene.” Then the procedure outlined above must be used 
(supra, p. 13). 

The other States, while not affording the exact parallel Rhode 
Island does in the case of its superior court judges, have devised pro- 
cedures which are interesting to compare with the recess appointment 
of Federal judges. Of course, in Massachusetts and New Hampshire, 
where most judges enjoy life tenure, the — is obviated by the 
fact that the Governor’s council, rather than the upper house of the 
legislature, is the participant with the executive in the appointing 
process. By virtue of the small size of these councils, and the ability 
of the Governors to summon them at discretion, no problem appears as 
to recess appointments. The same is true of Maine, except that judges 
are appointed only for 7-year terms. 

In Delaware, where most judges are appointed for 12-year terms, the 
Governor has a recess appointment power similar to the President’s 
except that an exception is made as to the more important judicial of- 
fices. If vacancies occur in these, and the senate is not in session, the 
State constitution requires the Governor to convene the senate within 
30 days “for the purpose of confirming his appointment([s]” (supra, 

11). 
7 The New Jersey constitution of 1947, which provided for the novel 
reappointment-for-life provision for supreme and superior court 
judges, has a complicated section ge mae recess appointments, 
evidently designed to eliminate some of the difficulties arising there- 
under. No distinction, however, is made between executive and judi- 
cial officers. In general, the Governor has a recess ee power 
to any office to which he otherwise can appoint. And like the United 
States constitutional provision, these ad interim appointments do not 
expire until the “end of the next regular session of the senate” (supra, 


p. 12). 
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The New Jersey constitution contemplates that a Governor may not 
nominate one to whom a recess appointment has been given when the 
senate reconvenes, and keep on making recess appointments, thus 
avoiding the aks ation of the senate. It prohibits a second recess 
appointment by prohibiting an “ad interim appointment to the same 
office * * * unless the Governor shall have submitted to the senate a 
nomination [i. e., one covering the appointment made in the preceding 
recess | during the session * * *.” But the prohibition does not apply 
to the nomination just described if “the senate shall have adjourned 
without confirming or rejecting it.” The last sentence in this clause 
prohibits the recess appointment of any person whose nomination for 
ye office “shall have failed of confirmation by the senate.” 

his provision ~ a long way toward clearing up the ambiguous 
situations created by title 5, United States Code, section 56 (infra, p. 
25) and the constitution of Texas (supra, p. 14), i. e., whether failure 
to take action on a nomination during a session is tantamount to re- 
jection. The New Jersey language is “failed of confirmation” ; this 
seems to contemplate both a rejection and also a nomination on which 
no action has been taken during the session for this, too, would have 
“failed of confirmation.” And the provision is made personal to the 
one nominated. In other words, if, for example, one Smith is ap- 
pointed in the recess of the New Jersey Senate, and his name is there- 
after nominated to the senate when it reconvenes, should Smith’s 
name have “failed of confirmation,” by the end of the session, he would 
not then be “eligible for an[other] ad interim appointment to such 
office.” While under title 5, United States Code, section 56, the pay 
status of such a person as Smith would be jeopardized, under a system 
similar to New Jersey’s, a recess appointee having subsequently 
“failed of confirmation,” in the next session of the United States Sen- 
ate, would not be eligible for another recess appointment. 
» It is not unlikely that New Jersey will have to face recess appoint- 
ment situations for the second appointment or reappointment which 
is for good behavior. Since vacancies may occur during the senate’s 
recess when a judge receives his first appointment, and if his initial 
7-year term runs from that time, his second appointment or reappoint- 
ment might also come up at a time when the senate is in recess. How- 
ever, it may be that the Governor would make the reappointment well 
in advance of the actual expiration date so as to make it while the 
senate is in session. What the practice has been in New Jersey is 
not known. 

In the five other States mentioned, the problem of judicial independ- 
ence is not present in the same degree, since in these States judges 
are elected popularly for specified terms. In Arizona and Iowa the 
Governor is empowered to fill judicial vacancies without regard to con- 
firmation by the legislative body.’ In New York, until the vacancy 
may be filled at the general election, the Governor can_ fill it) with the 
senate if in session, without the senate if it is not in session. In Mis- 
souri, where the legislature is not involved in approving appointments, 
presumably the judicial commission will always be prepared with 
recommendations so that the problem of delay in filling vacancies 
will not arise. The provision of the Texas constitution in this regard 
has been discussed above. 
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Puerto Rico 


The constitution of the Commonwealth of Puerto Rico, of 1952, 
etter for a judicial system in which judges are appointed by the 
overnor with the advice and consent of the senate (art. V, sec. 8). 
Onl hceetie of the supreme court, however, “hold their offices during 
go havior” (ibid.). The terms of the other judges “shall be fixed 
y law” (ibid.). This same section also provides, in reference to 
justices of the supreme court, that they “shall not assume office until 
after confirmation by the senate.” 
The Governor of Puerto Rico has a similar recess-appointment 
power to that of the President: 


He shall have the power to make appointments while the Legislative Assembly 
is not in session. Any such appointments that require the advice and consent of 


the Senate or of both Houses shall expire at the end of the next regular session 
(art. IV, sec. 4). 


The Governor is also authorized to— 


eall the Legislative Assembly or the Senate into special session when in his judg- 
ment the public interest so requires (ibid.). 

Taken together, these several provisions indicate a conscious desire 
to prevent recess appointees to the supreme court from taking their 
places on the bench prior to confirmation. Since he may call the whole 
assembly or merely the Senate, it appears that where a vacancy on the 
high court occurs when the assembly is not in session, “the public 
interest” may require the summoning of the senate to act on a nomi- 
nation. (The President, in this respect, has a similar power, since 
“he may, on extraordinary occasion, convene both Houses, or either 
of them * * *” U. S. Constitution, art. I, sec. 3.) Furthermore, 
the prohibition against assuming oflice prior to confirmation is only 
applicable to justices of the supreme court and not to other executive 
. appointments. 

lso worthy of notice is the difference in wording of the two recess- 
appointment-power clauses. The Puerto Rican grant of power ex- 
tends to the making of appointments regardless of when a vacancy 
occurs ; in fact, the term “vacancy” is not used. The only requirement 
is that the assembly be not in session. This differs markedly from the 
United States provision which, in its literal language, confines the 
appointing power to vacancies “that may happen during the recess of 

e Senate.’ 

In commenting on section 8, article V of the Puerto Rican constitu- 
tion, Dr. Antonio Fernés-Isern, Chairman of the Constitutional Con- 
vention and Resident Commissioner in Congress, has said: 


Section 8 retains the feature of senatorial confirmation. It further provides 

that justices of the Supreme Court cannot take office until their appointment 

has ben [sic] confirmed, thus precluding the possibility of recess appointments 

of men who might thereafter be rejected by the Senate (Antonio Fernés-Isern, 

sony and Comments on the Constitution of the Commonwealth of Puerto Rico, 
2, p. 94). 
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V. An ExamrInaTION oF THE CoNnsTITUTIONAL Provisions or Srx 
Nations Havine Mernops oF SELECTION AND TENURE OF JUDGES 
TO THAT OF THE FEDERAL JUDICIARY 


Although some 38 nations provide, either in their constitutions or 
in some other fundamental law, for the appointment of the judges of 
the highest court by the chief executive, with approval of one or more 
of the legislative ies, only five provide for confirmation by the 
upper house and also confer life tenure on their high court jud 
{Amos J. Peaslee, Constitutions of Nations, 2d edition, 1956, table 
VII. All following citations to constitutions are from this work; 
volume and page references are to Peaslee). These states are Argen- 
tina, Brazil, Cuba, Liberia, and Mexico. e Philippines has a Com- 
mission on Appointments composed of members of both Houses of 
Congress. ali of these nations, of course, drew considerable guidance 
in the writing of their organic document, from the United States 
Constitution; in some of them, as will be seen, an attempt has been , 
made to solve the difficulties inherent in the temporary nature of 
recess appointments and life tenure of judges. A brief summary of 
these several provisions follows : 


Argentina 
Tenure 


The Judges of the Supreme Court of justice and of the inferior courts of the 
Nation are irremovable and shall hold their offices during good behavior * * * 
The judges of the inferior courts shall be tried and removed in the manner 
determined by a special law * * * (sec. IV, ch. I, art. 91; vol. I, p. 65). 


Appointment 


He [the President] appoints the members of the Supreme Court of Justice 
and of the other inferior federal courts, with the consent of the Senate (sec. II, 
ch. ITI, art. 83 (5) ; vol. I, p. 63). 


Filling vacancies 
The President shall have power to fill vacancies of employment that require 
the consent of the Senate and which occur during recess, by granting commis- 
sions which must be considered in the next legislature (sec. II, ch. III, art. 88 
(22) ; vol. I, p. 64). ’ 
Brazil 


Tenure 


Except for the restrictions expressed in this Constitution » [generally 
amenability for prosecution by the Federal Senate for “crimes of responsi- 
bility” ] judges shall enjoy the following guaranties [sic]: 

I. Life tenure * * * 
II. Irremovability, [except when removed by a competent higher court] ; 
* * * (title I, ch. IV, sec. I, art. 95; vol. I, p. 225). 


Appointment 

The justices of the Federal Supreme Court shall be appointed by the Presi- 
dent of the Republic, after the selection has been approved by the Federal 
Senate * * * (title I, ch. IV, sec. II, art. 99; vol. I, p. 226). This same method 


of appointment applies also to judges of the Federal Court of Appeals (title I, 
ch. IV, sec. III, art. 103 ; vol. I, p. 227). 


Filling vacancies 


[No recess appointment power is granted in express terms.] The President of 
the Republic shall have exclusive power * * * V. To fill federal public offices 
according to law and with the exceptions established by this Constitution; * * * 
(title I, ch. III, sec. II, art. 87 (V); vol. I, p. 223). 
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Cuba 


Tenure 


Judicial and public prosecution officers, government attorneys, and their 
assistants and subordinates are nonremovable * * * [e]xcept for crime or 
other serious causes duly evidenced and * * * after hearing the accused * * * 
(title 14th, sec. 8th, art. 200; vol. I, p. 649). 


Appointment 


It is the function of the President * * * with the assistance of the cabinet 
* * * (h) With the approval of the Senate, to appoint the chief justice, presid- 
ing justices of the sections, and associate justices of the Supreme Court, in the 
manner provided in this constitution * * * (title 10th, sec. 2d, art. 142 (h); 
vol. I, p. 639). 

Justices of the Supreme Court shall be appointed by the President of the 
Republic from a list of three names proposed by an electoral college of nine 
members. 


[The appointment] of justices of the Supreme Court must receive the 
approval of the Senate * * * (title 14th, sec. 2d, art. 180, vol. I, p. 645). 


Filling vacancies 


No express appointment power is granted, although the President may freely 
appoint and remove members of the cabinet (title 10th, sec. 2d, art. 142 (h); 


vol. I, p. 639). 
Liberia 


Tenure 


The Judges of the Supreme Court, and all other Judges of the Court shall hold 
their office during good behavior * * * (art. 4, sec. 1; vol. II, p. 592). 


Appointment 


He [the President] shall nominate, and with the advice and consent of the 
Senate, appoint and commission * * * all Judges of Courts *\* * (art. 3, sec. 1; 
vol. II, p. 590). 


Filling vacancies 


And in the recess of the Senate, he may fill any vacancy in those offices, until 
the next session of the Senate * * * (ibid.). 


Mexico 
Tenure 

Justices of the Supreme Court may be removed for malfeasance * * * or 
after impeachment proceedings (title III, ch. IV, art. 94; vol. II, p. 691). 

All circuit and district judges shall be appointed by the Supreme Court of 
Justice for the nation and they * * * shall have a term * * * of four years 
[and if reappointed or promoted to a higher post have the same tenure as 
Supreme Court Justices] * * * (title III, ch, IV, art. 97; vol. II, p. 692). 


Appointment 


The nomination of members of the Supreme Court of Justice shall be made 
by the President * * * and submitted for approval to the Senate, which shall 
approve or reject them within a fixed term of ten days. Should the Senate fail 
to come to a determination within said period of time, they shall be deemed as 
having beén approved. Justices of the Supreme Court of Justice appointed by 
the President * * * cannot discharge duties as such until their appointment is 
approved by the Senate. Should the Senate fail to approve two successive nomi- 
nations for the same vacancy, the President * * * shall propose a third name, 
and this nomination shall at once become a provisional appointment, being 
submitted to the Senate for approval during the next ordinary session. The 
Senate shall approve or reject the appointment during the first ten days following 
the opening of the session. If it approves * * * or comes to no determination 
{the provisional appointment becomes definite. If rejected, the provisional 
justice ceases to act and the President submits another nomination in the 
manner first described] (title IT, ch. IV, art. 96; vol. IT, p. 692). 
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Filling vacancies 

The resignation of a Justice of the Supreme Court shall only be accepted for 
a grave cause, approved by the executive, to whom the resignation shall be 
tendered. If the executive accepts said resignation, it shall be forwarded for 
approval to the Senate, and during recesses of the latter, to the permanent 
committee [discussed below] (title III, ch. IV, art. 99; vol, II, p. 693). 

The temporary disability of less than one month of a Justice of the Supreme 
Court * * * shall be filled * * * by one of the auxiliary judges [provided for 
in art. 94, supra]. If the disability exceeds one month the President * * * 
shall submit the nomination of a temporary justice to the Senate for its ap- 
proval or, if it is in recess, to the permanent committee, in which event the 
provisions of the last part of Article 96 [supra] shall be observed. 

In the event of the death, resignation, or disqualification of any justice of the 
Supreme Court, the President * * * shall submit a new, nomination for the 
approval of the Senate. If the Senate is in recess, the permanent committee 
shall approve the nomination until such time as the Senate convenes and 
definitely approves it (title III, ch. IV, art. 98; vol.II, p. 963). 

During the recess of Congress there shall be a permanent committee composed 
of 29 members * * * appointed by the respective houses on the eve of the day 
of adjournment (title III, ch. II, sec. IV, art. 78; vol. II, p. 687). 

* * * the permanent committee shall have the following powers: * * * (Vv) 
To approve or refuse to approve the appointment of the justices of the supreme 
court * * * (title III, ch. II, sec. IV, art. 79 (v); vol. II, p. 687). 


Philippines 
T enure 
The members of the Supreme Court and all judges of inferior courts shall hold 


office during good behavior, until they reach the age of seventy years * * * 
(art. VIII, sec. 9; vol. III, p. 175). 
Appointment 

The members of the Supreme Court and all judges of inferior courts shall be 
appointed by the President with the consent of the Commission on Appointments 
of the Congress (art. VIII, sec. 5; vol. III, p. 175). 

There shall be a Commission on Appointments consisting of twelve Senators 
and twelve members of the House of Representatives, elected by each House, 
respectively, on the basis of proportional representation of the political parties 
therein. The President of the Senate shall be the chairman ex-officio of the 
Commission, but shall not vote, except in case of tie. [The Vice-president does 
not serve as President of the Senate.} (Art. VI, sec. 12; vol. III, p. 169.) 

* * * The Commission on Appointments shall be constituted within thirty 
days after [Congress organizes] * * * [and] shall meet only while the Congress 
is in session, at the eall of its chairman or a majority of its members, to dis- 
charge such powers and functions as are herein conferred upon it (art. VI, sec. 
18; vol. III, p. 169). 


Filling vacancies 
The President shall have the power to make appointments during the recess 
of Congress, but such appointments shall be effective only until disapproval by 


the Commission on Appointments or until the next adjournment of Congress 
(art. VII, sec. 10 (4) ; vol. III, p. 174). 


SUMMARY AND DISCUSSION 


Only Mexico:seems to have made a genuine attempt to deal with the 
problem of the recess appointment of judges. At least, it has devised 
a scheme of special applicability to this class of officers, e. g., justices 
of the highest court who hold office during good behavior. Brazil 
and Cuba do not confer on the executive an express grant of et 
to make recess appointments, while Argentina, Liberia, and the-Philip- 


pines confer such power applicable to all appointive officers. Argen- 
tina and Liberia have provisions, the effects of which are practically 


RECESS APPOINTMENTS OF FEDERAL JUDGES 21 


identical with those in the United States. In Argentina, the commis- 
sions “must be considered in the next legislature” (supra, p. 18). In 
Liberia, the vacancy may be filled only “until the next session of the 
Senate.” Literally read, this would cause the creation of a vacancy 
when the Senate next meets and would necessitate another nomination 
by the President. 

The Philipines have devised a body reflecting the whole legislature, 
to which nominations must be made. But any effectiveness this com- 
mission could possibly have in passing on appointments made in the 
recess of Congress has been negated by the provision that it must meet 
only while Congress is in session. A Philippine commentator summed 
up the situation thus: 


Under the Constitution, an ad interim appointment shall be effective until 
disapproved by the Commission on Appointments or until the next adjournment 
of Congress. Since The Commission cannot meet except when Congress is in 
session, in effect the Commission cannot act on said ad interim appointment 
until the next special or regular session of Congress (Jose M. Arnego, Philippine 


Government in Action, 1954, p. 127). 

Mexico has not only tackled the problem of recess appointments but 
also has sought to place responsibility on the Senate for failure to take 
any action. When a vacancy occurs, the President submits a nomina- 
tion on which action must be taken within 10 days, or the nomination 
is deemed to have been confirmed. In any case, the nominee cannot 
take his place until approved by the Senate, which is similar to the 
provision in the Puerto Rican constitution (supra, p. 17). 

But if affirmatively rejected, the process must be repeated. If the 
second nominee be rejected, the third nominee is accorded provisional 
status, which, however, would seem to compromise the otherwise inde- 
pendent status afforded by, permanent tenure. Apparently the process 
ends there, and the President need not make further attempts at. this 
session of the Senate. The provisional justice serves until the next 
regular session at which time his name is submitted and must. be ap- 
proved within the first 10 days of the new session. Again the Senate 
must take affirmative action to reject the appointee, and if it does, the 
above-described process begins once again. 

Apparently, however, the in-session and recess processes are distinct, 
and unrelated. Proceeding in the manner described above, a vacancy 
occurring while the Senate is in session would be filled, either by a 
permanent appointment—the first or second nominee—or by a provi- 
sional appointment, whose nomination would not even be considered 
until the present session ended, a recess ensued, and the Senate once 
again convened. Thus, the situation where no action is taken on a 
nominee, and he is then given a recess appointment, is obviated. But 
if the vacancy is one which actually occurs during a recess of the 
Senate, an entirely different process takes place under ‘article 98 
(supra, p. 20). 

On the eve of adjournment of Congress, a permanent committee is 
set up, one of its duties being that of approving nominations to the 
supreme court made while the Senate is in recess. Approval by the 
permanent committee appears to be only tentative since the Senate 
must “definitely” approve it when it next convenes, This Mexican 
procedure is highly significant in at least two respects. For one, it 
sets up an interim approval agency designed to consider recess: a 
pointments and to give them almost definite approval. While the 
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Senate has a sort of subsequent veto, it seems unlikely that it would, 
except on rare occasions, override the permanent committee. The sec- 
ond significant feature is that the Senate prerogative of approving 
nominations to the supreme court only extends to in-session nomina- 
tions. The two houses are joined, through representation on the per- 
manent committee, in consenting to recess appointments. In one 
respect, however, the procedure is silent; this would occur when the 
permanent committee refuses to approve a recess appointment. Would 
the President then make another appointment? Within what time 
limit must the permanent committee take action? Is non-action 
equivalent to confirmation or rejection ? 

While not answering all questions, the procedure Mexico has devised 
in its constitution appears to be an attempt, at least, to come to gn 8 
with the problem of recess appointments and the independence of t 
supreme court justices. How well this system has worked in practice 
might well be a subject worthy of further study. 


VI. Execrep JupGes anp JupiciaL INDEPENDENCE 


In chapter ITI, it was pointed out that criticism of recess appoint- 
ments to the United States Supreme Court was engendered by the 
fear of compromising the judicial integrity or independence of the 
appointees. And this fear would be exacerbated where such ap- 
aggre had to undergo confirmation hearings, and perhaps answer 

or decisions already rendered. A similar situation would exist in 
the case of inferior Federal judges, although probably not to the 
same degree. If such fears are well founded as to Federal judges, 
they should have an even better foundation in situations where judges 
must stand for reelection, as in most of our States. 

Current commentators on State and local government generally re- 
port unfavorably on State judicial mes where judges are forced 
to stand periodically for reelection, the criticism increasing with the 
shortness of the term. In discussing the institution of popular elec- 
tion of judges by the States, W. Brooke Graves states that— 

It was believed that this was more democratic and that it would bring to the 
bench men who were more concerned with the public good and more respon- 
sive to the popular will. It is a matter of record that the first of these hopes 
has not been realized and that the effect of the second, so far as it has been 


realized, has been to undermine, to a considerable extent, the independence of 
the judiciary (W. Brooke Graves, American State Government, 4th edition, 


1953, p. 609). 

_ Dr. Graves believes that the recent trend toward increasing terms 

a wholesome sign, for if the office is to be non-political in fact as well as theory, 

if it does not exercise any important influence in the determination of public 

voting, there is certainly no justification for * * * limited tenure (ibid., p. 615). 
Some years earlier, that eminent commentator on government 

Prof. William F, Willoughby, stated it this way: 


The objections to the tenure for a term of years, as opposed to that during 
good behavior, are that it lessens the independence of the judge, who is al- 
ways confronted with the fact that failure on his part to make his decisions 
conform to the opinions or wishes of the selecting power may jeopardize his re- 
appointment or reelection * * * (W. F. Willoughby, Principles of Judicial Ad- 
ministration, 1929, p. 3). 
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Whether there has been sufficient study of State judicial systems to 
wholly warrant these’ criticisms, and the consequent fears for the loss 
of judicial integrity and independence, is not entirely certain. State 
judicial systems have not been, on the whole, studied as closely and 
carefully as have other State governmental functions. 


SUPREME COURT COMMENTARY ON THE JUDICIAL TEMPERAMENT 


The United States Supreme Court has had occasion to judge the 
character of State judiciaries and the conduct of individual jud 
subjected to popular passions and abuse attendant trials. In reversing 
the contempt conviction of labor leader Harry Bridges, and a like 
conviction of newspaper publishers, the Times-Mirror Co., of Los 
Angeles, the Court, in considering the alleged contempt of the news- 
paper, concluded, speaking through Mr. Justice Black, that— 


this editorial, given the most intimidating construction it will bear, did no 
more than threaten future adverse criticism. * * * To regard it, therefore, as 
in itself of substantial influence upon the cause of justice would be to impute 
to judges a lack of firmness, wisdom, or honor—which we cannot accept as a 
major premise (Bridges v. California, 314 U. S. 252, 273 (1941). 


Four years later, in another case involving newspaper contempt 
of a State court, the Supreme Court stated its view somewhat more 
forcefully : 


It is suggested, however, that even though his [the judge’s] intellectual 
processes cannot be affected by reflections on his purposes, a judge may be 
influenced by a desire to placate the accusing newspaper to retain public esteem 
and secure reelection presumably at the cost of unfair rulings against an ac- 
cused. In this case too many fine-drawn assumptions against the independence 
of judicial action must be made to call such a possibility a clear and present 
danger to justice. * * * Although we realize that we do not have the same 
close relations with the people of Florida that are enjoyed by the Florida courts 
{which affirmed the contempt convictions], we have no doubt that Floridians 
in general would react to these editorials in substantially the same way as 
citizens of other parts of our common country (Reed, J., Penniekamp v. Florida, 
828 U. S. 331, 349 (1946) ). 


In a concurring opinion, Mr. Justice Rutledge said that “if the 
press and others are to function as critical agencies in our democracy 
concerning courts as for all other instruments of government,” courts 
and judges cannot be held above criticism, even “misrepresentation 
and misstatement.” “That is true in any case, but perhaps more 
obviously where the judiciary is elective, as it is in most of our States, 
including Florida” (ibid., 371-372). 

A year later, in Craig v. Harney (331 U. S. 367 (1947) ) the Court 
found itself upholding the integrity of a trial judge-—a layman elected 
for a short term—even though the judge had sought, through con- 
tempt, to quiet criticism. Mr. Justice Douglas, speaking for the Court, 
pointed out that— 


the law of contempt is not made for the protection of judges who may be sensi- 
tive to the winds of public opinion. Judges are supposed to be men of forti- 
tude, able to thrive in a hardy climate. [We cannot assume that this] trial judge. 
was not a man of fortitude. 
In the circumstances of the present case [the editorial], amounts * * * to an 
intimation that come the next election the newspaper in question will not- 
support the incumbent. * * * Judges who stand for reelection run on their. 
records. That may be a rugged environment. Criticism is expected. Discus-. 
sion of the conduct is appropriate, if not necessary. 


, 
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But there was here no threat or menace to the integrity of the trial (ibid., 
376-377). 


The Court was sharply challenged in this assumption of judicial 
fortitude by Mr. Justice Jackson, in a dissenting opinion : 


But even worse is that this Court [the majority] appears to sponsor the myth 
that Judges are not as other men are, and that therefore newspaper attacks on 
them are negligible because they do not penetrate the judicial armor, * * * 
With due respect to those who think otherwise, to me this is an ill-founded 
opinion * *.*. 

From our sheltered position, fortified by life tenure and other defenses to judi- 
cial independence, it is easy to say that this local judge ought to have shown more 
fortitude in the face of criticism. But he had no such protection. He was an 
elective judge, who held for a term. I do not take it that an ambition of a judge 
to remain a judge is either unusual or dishonorable (ibid., 396-397). 


SOME ATTITUDES OF ELECTED JUDGES 


State courts, at various times, have found themselves on both sides 
of the controversy. In 1875, a judge of the Cook County criminal 
court reversed a contempt conviction, holding that— 


The theory of government requiring royalty to be invested with an imaginary 
perfection, which forbids question or discussion is diametrically opposed to our 
theory of popular government. * * * 


[The state constitution guarantee of freedom of speech] cannot be held to have 
no application to courts * * *, The judiciary is elective * * * [and has] * * * 
the same responsibility, in theory, * * * that * * * the legislative and executive 
cue [have] to the people * * * (Storey y. People, 79 Ill. 45, 51-2 

1875) ). 


About 50 years later, the supreme court of the neighboring State of 
Indiana vindicated its authority and integrity by holding in contempt 
the State head of the Anti-Saloon League. 


The publication [held the Court] contained criticism of the decisions of the 
court and veiled threats to defeat for reelection certain members of the court 
designated as “wet,” and to substitute * * * judges * * * who in return would 
gladly do their [the public’s] bidding as the price of being retained in office. 
{These threats could not control decisions of cases already disposed of] * * * 
but they were well calculated to affect the mind of a timid judge who might be 
concerned as to his reelection and to influence his decision improperly in like 
cases which were pending or which might be later filed. (State v. Shumaker, 
157 N. BE. 769, 778-79 (1927). . There were two dissents on a court of five.) 


_ Very little is known, or.at least, recorded, of what individual judges’ 
thoughts are on this question. The fact that their opinions are subjec- 
tive would not, seem to detract from their observations any more than 
this agg ing factor detracts from the opinions of other public 
officials. The following letter was written, on request, by one who 

as been a judge of the highest court in his State for over 20 years, 

inthis State judges are elected for terms of 6 years on partisan ballots, 

(The State is not among the 11 discussed above.) The letter, the 
signed original of which is on file, follows: 
To Whom It May Concern: 

I have been asked to express myself on the following inquiry: 7 
yon feel that. any judges on the Supreme Court of have decided cases 
in the light of an upcoming election? Or, to put it more bluntly, do you think 
that any of the judges have decided a case, or written a dissenting opinion, with 
the hope that-it will win them votes from the general electorate, win them a bar 
ee or in some way’ help to regain ‘[retain?] their place on 
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In answer I would say that in the more than 24 years I have been a member 
of the Supreme Court of * * *—an elective court—I have never encountered an 
instance in which I can say positively and unequivocally that I felt that a judge 
had deliberately written an opinion to incur favor politically or otherwise. 
When one has been on the bench as long as I have, he will have learned that 
generally the way a judge votes in a case or the opinions he writes do not ma- 
terially affect the vote he receives in an election. As long as the voters believe 
that a judge is honest, competent, and is trying to do the best he can to the extent 
of his ability they will more often than not return him to office. 

Often cases submitted to a court are close on the law and the facts and may be 
fairly decided either way, based on sound and supportable reasoning. 

Anyone’s approach to a problem depends upon many factors. For instance, 
his background, his environment and upbringing, conditions and influences he may 
have been subjected to, his education and his natural philosophical approach to 
any situation, all play a part in his reactions. That is one reason why on a court 
of several members, there are majority and dissenting opinions. 

Back in 1940, the case of * * * was decided. It involved the question of the 
right of a labor union to picket an employer’s premises where there was no 
dispute directly between the employer and his nonunion employees.’ The ma- 
jority of the court held that picketing under such circumstances was unlawful 
and should be enjoined. I took the opposite view and expressed my true con- 
victions in a dissenting opinion. That was a year in which I was up for reelee- 
tion and what I said was what the labor unions wanted to hear. Perhaps I 
gained some votes by the position taken. On the other hand, there were un- 
doubtedly many employers and others who disagreed with me yiolently and I 
may have lost a number of those votes. In writing the dissent, the effect it 
might have on my political fortunes, did not enter the equation. 

It may be that a judge’s subconscious mind influences some of his decisions 
one way or the other, particularly in an election year. But I can charge no judge 
of my acquaintance with deliberately and dishonestly deciding a case to gain 
political or bar association backing. There may be instances where that has 
happened, but they are not a part of my experience. 


/s/ 
Judge, Supreme Court of 


An. Examination anp Discussion or Section 56, 5 or 
THE Unrrep Srares Cope, AND ITs SIGNIFICANCE AS A PRECEDENT FOR 
ASSERTING CONGRESSIONAL Power To LeGisLaTe IN THE FIELD oF 
Recess APPOINTMENTS 


Section 56 reads, in part, as follows: 


No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee 
has been confirmed by the Senate * * *. 


_ This language is substantially identical with a portion of an amend- 
ment offered in the Senate, as in Committee of the Whole, by Senator 
Trumbull of Illinois, to the act for the Army 
for the year ending June 30, 1864 (H. R. 610) (Congressional Globe, 
37th Cong., 3d sess., January 28, 1863, p. 564). In explaining his 
amendment, Senator Trumbull stated that it was designed— 

to prevent the payment of any officer who shall be appointed during the recess 


of the Senate, if the vacancy existed while the Senate was in session (ibid., p. 
565). 


He further contended that should a nominee be sent to the Senate— 


and if he is rejected by the Senate, and the President thinks proper not to send 
in any other nominee during the session, and he then appoints a. person after 
the Senate has adjourned, that person should not be paid until the Senate has an 
opportunity to act upon him (ibid.). 
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The only vocalized opposition emanated from Senator Harris of 
New York who charged that the proviso challenged the power of the 
President to fill vacancies in the recess of the Senate, especially where 
Ghd) lay with the Senate in failing to take action on a nomination 

ibid.). 

It was not his [the President’s] fault that they [the vacancies] were not filled ; 
he had sent us nominations, but the Senate omitted to act upon those nomina- 
tions, and at the hour of adjournment they were upon our table. Now sir, what 
was to be done in these cases? The most important offices in the Government 
were placed in that position (ibid.). 

Senator Harris then made reference to the line of opinions of the 
Attorneys General, beginning with Mr. Wirt in the Presidency of J. Q. 
Adams. (See p. 1.) He further charged that if “the Senate chooses 
to reverse the action of the Government for the last forty years,” it 
— a) be done in the form of an amendment to an appropriation 

ibid.). 

Seoster Fessenden of Maine adroitly countered this argument by 
advancing the theory that— 

It may not be in our power to prevent the appointment, but it is in our power 
to prevent the payment; and when payment is prevented, I think that will prob- 
ably put an end to the habit of making such appointments. 

Although Senator Fessenden’s forecast has not proved to be quite 
accurate, he seems to have expressed a certain sentiment indicative of 
the Senate’s concern for its role in the appointing process. Although 
recognizing the undoubted power of the President to make a recess 
appointment, recourse to the power of the purse, held jointly by the 
two Houses of Congress, could easily make recess appointments an 
unattractive business, particularly for the appointees. 

Another point made by Senator Fessenden, and impliedly by Senator 
Trumbull, was the admission that failure to act on a nomination is tan- 
tamount to outright rejection. Explaining the action of the Senate, 
Senator Fessenden admitted that— 


there were appointments [nominations] before us at the last session which we 
did not act upon, which were before us for some time, and in the recess those: 
same officers were appointed to those same offices, and hold them still. [Here 
referring mainly to numerous Army appointments to fleld grade rank.] The 
reason why we did not act upon them, the Senator [Harris] will recollect, was, 
not because we did not consider them, but because we did not wish to confirm 
them (ibid.). [Italics added. ] 

Previously, Senator Trumbull had said almost the same thing when, 

in discussing what occurs when a nomination is before the Senate, he 
stated that a vacancy may continue to exist because— 
the Senate, for reasons satisfactory to itself, declines to confirm, perhaps, the 
person nominated * * * (ibid.). 
In effect, then, there is reason to believe that in 1863 the Senate con- 
sidered nonconfirmation equivalent to rejection. At the least, failure: 
to act would seem to be the Senate’s way of informing the President 
that it would prefer to consider a new nominee and, to some, a warn- 
ing to the President not to.appoint in the recess one whose nomination: 
had not been acted upon. 

Senator Trumbull’s amendment was agreed to, and the appropria- 
tion bill reported to the Senate which approved it, all without recorded. 
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vote. When the bill was returned to the House, that body concurred 
in the Senate’s amendments aes but one exception) including Sena- 
tor Trumbull’s proviso (ibid., February 2, 1863, pp. 667; 679-680) .. 
Thus did this provision become law on February 9, 1863. 

On the same day that Senator Trumbull introduced his amendment, 
the Senate Committee on the Judiciary submitted a report pursuant to 
a resolution introduced by Senator Hale of New Hampshire on Decem- 
ber 16, 1862 (ibid., December 16, 1862, p. 100; January 28, 1863, p. 
558). This resolution directed that the committee— 
inquire whether the practice * * * of appointing officers to fill vacancies which 


have not occurred during the recess of Congress [and] which existed [during] 
the preceding session— 


was valid— 


and, Ne not, what remedy [should] be applied (S. Rept. No. 80, 37th Cong., 3d 
Sess. ). 
Although Senator Trumbull was the chairman of the Committee on 
the Judiciary, he made no ascertainable reference to the report in his 
remarks on the amendment discussed above. (‘The report was issued 
by Senator Howard of the committee. Senator Harris, who opposed 
the Trumbull amendment, was also a member of the committee. Sen- 
ate Journal, 37th Cong., 3d sess., P. 25.) 

Just why these two apparently related events were not explicitly 
related seems inexplicable. The committee report very strongly con- 
demned the practice of making recess appointments where the vacan- 
cies had not strictly occurred during a recess of the Senate. In fact, 
it challenged the course of reasoning adopted by the various Attorneys 
General in this fashion: 

However great may be our admiration for the distinguished source of this 


reasoning [Attorney General Wirt], we are unable to see its correctness, or to. 
concur in its conclusion (8S. Rept., p. 4). 


The committee regarded the Senate’s power of confirmation— 


as one of the high conservative principles of the Constitution for the protection 
and security of the public interest, and the purity, intelligence, and integrity of 
persons charged with the administration of the government in its various 
branches (ibid., p. 2). 


Unfortunately, the committee was not content to let their report rest. 
on this high note for they charged that— 

[h]ad the Senate, as a body, done their whole duty required by the Constitution,. 
the bad men who were confirmed as members of Mr. Buchanan’s administration 
could not have plotted treason in his Cabinet and before his eyes (ibid., p. 5). 

One other point of significance in connection with this report is 
worthy of attention. The committee had requested the heads of the 
executive departments for data bearing on the frequency of such recess 
appointments within their departments. The reply of Attorney Gen- 
eral Bates relates that— 

The latest instance of such an appointment, connected with this department, 
is that of Mr. Justice Davis, of the Supreme Court. But he does not hold by 
that appointment; for as soon as the Senate convened, and before he took his seat 
upon the supreme bench, he was nominated by the President, confirmed by the 
Senate, and commissioned in due form of law. Of course, he holds his office 
now by that permanent and perfect title (ibid., p.10). [Italics added.] 

Bates comes quite close to recognizing the temporary nature of a. 
recess appointment and the permanent tenure conferred on judges by 
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the Constitution, and the conflict between them. The committee also 
recognized “the mere temporary investiture of a person with the office 
for present and temporary convenience,” as an attribute of a recess 
appointment (ibid., p.3). (For Bates’ opinion on the validity of the 
recess appointment of Justice Davis, see supra, p. 2.) 

The origins of section 56 are not susceptible of clear determination 
because of the absence of any extended debate, or committee considera- 
tion. Ofcourse, taken together with the committee report, the section 
appears to be a logical outcome of their consideration of the question. 
But, as has been pointed out, no direct reference was made to the com- 
mittee report by Senator Trumbull in the course of his remark on 
his amendment. The effect of the amendment as intended by the Sen- 
ate likewise is open to question. In this connection, the remark of 
Senator Fessenden is significant ; if the Senate could not prevent recess 
appointments (the vacancies not having occurred strictly during a 
recess) , they could, at least, prevent payment to the appointees. Thus, 
it can be said that the Senate chose to acquiesce in the assertion of the 

ower at the same time that it tried to end the practice by embarrassing 
both the President and the recess appointees. 

An interesting sidelight would seem to lie in the fact that the Senate 
selected an opportunity to reassert its confirmation prerogative by 
attaching the provision in the form of a rider to a House-originated 
appropriation bill. By concurring in this action, the House served 
to more firmly establish this special power of the upper legislative 


+4 1880, in an opinion to Secretary of the Treasury John Sherman, 
Attorney General Charles Devens reaffirmed the ‘President's recess 
appointment power regardless of when the vacancy first occurred. In 
doing so he took cognizance of what is now section 56. (At that time 
it was sec. 1761 of the Revised Statutes, although it is referred to b 
Devens as sec. 1768, probably a typographical error (16 Op. A. G. 
523, 531 (1880) ).) 


This legislation [said Devens], in assuming to act upon the salary of officers 
appointed during the recess of the Senate when the vacancies actually existed 
while the Senate was in session, must be deemed a recognition by Congress of 
the invariable construction given by the Presidents to the power of appointment 
conferred upon them by the Constitution. In postponing the payment of the 
salary of the appointee until the Senate has given its assent to the appointment, 
it concedes the right of the President to appoint, although it undoubtedly em- 
barrasses the exercise of that right by subjecting the appointee to conditions 
which are somewhat onerous (ibid., p. 531). 


Three years later, another Attorney General, Benjamin H. Brewster, 
again upheld the President’s power to make a similar recess appoint- 
ment and added that— 

[i]t is, however, to be observed in this connection that payment of the salary 
of the appointee, in such case, is by section 1761, Revised Statutes, postponed 
until he has been confirmed by the Senete (17 Op. A. G. 521 (1883) ). 
has beer, sequently added to the original pro- 
vision, as will be discussed below, the essential point seems to be this: 


The Senate (and Congress) has acquiesced in a loose construction of 

the phrase “may happen to exist,” and the Executive has, in turn, 

acquiesced in a certain embarrassment or encumbrance on his recess 

appointing power. The significance of this dual acquiescence will 

aa subsequently related to one or more of the proposals suggested 
ow. 
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Section 1761, now section 56 of title 5 of the United States Code, 
has been uniformly applied through the years to hold up payment to 
recess appointees falling within its provisions. In 1920, several nom- 
inees to the Interstate Commerce Commission and the United States 
Tariff Commission had not been confirmed by the Senate when it 
recessed on June 5, 1920, but were issued recess commissions thereafter. 
Attorney General Ames held that the nominees could not receive any 
salary under the provisions of section 1761, Revised Statutes (32 Op. 
A. G. 271 (1920) ). 

In 1929, Comptroller General McCarl ruled that appointees to the 
newly created Federal Farm Board were not entitled to payment of 
salaries until confirmed by the Senate because the vacancies existed 
while the Senate was in session (9 Comp. Gen. 60 (1929)). Subse- 
quently it was held that upon confirmation, payment of salary was 
retroactive to the date of taking the oath or of entering upon the duties 
of the office (9 Comp. Gen. 190 (1929) ). 

In this case, however, a strict application of the provision no doubt 
created an injustice. The act creating the Farm Board became law 
on June 15 and the Senate adjourned on June 19 until August 19, 
1929. Quite naturally, it would be difficult to make the requisite num- 
ber of appointments in a period of 4 days. This and similar situations 
undoubtedly prompted a move for amendment. In 1939 Senator 
Ashurst introduced S. 2773, which contained three exceptions to sec- 
tion 1761. As finally enacted, these were— 

(a) if the vacancy arose within thirty days prior to the termination of the 
session of the Senate; or 

(b) if, at the time of the termination of the session of the Senate, a nom- 
ination for such office, other than the nomination of a person appointed 
during the preceding recess of the Senate, was pending before the Senate 
for its advice and consent ; or 

(c) if a nomination for such office was rejected by the Senate within 
thirty days prior to the termination of the session and a person other than 
the one whose nomination was rejected thereafter receives a recess com- 
mission (54 Stat. 751 (1940) ;5 U. 8. C. 56). 

It was also provided that nominations in any of these three situations 
must be submitted to the Senate— 
not later than forty days after the commencement of the next succeeding session 
of the Senate (ibid.). 

In exception (b) noted above, the language “other than the nomina- 
tion of a person wp tm during the preceding recess of the Senate” 
was added by the Senate Committee on the Judiciary in order— 
to preclude payment of salary to a person nominated to fill a vacancy during the 
time when the Congress had adjourned or was in recess but whose nomination 
was not sent to the Senate for confirmation during the session of Congress which 
followed the recess during which the nomination was made, or having been 
rs to the Senate was not acted upon (8S. Rept. 1079, 76th Cong., 1st sess., 
p. 

In a reference to S. 2773 in connection with another matter, Senator 
Austin expressed the concern of the Senate somewhat more forcefully 
than did the committee: 


If it is possible for the Chief Executive to make appointments in vacation 
which will hold until the end of the next session, under which appointments the 
appointees may enjoy the same emoluments as an appointee who has been con- 
firmed * * * then there can be a succession of Executive appointments which 
will exclude the Senate from its duty and its responsibility with respect to 
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the * * * appointment of high officers of this Government, which the people in 
creating the Government found to be better cared for by a joint power exercised 
by the President by and with the consent and advice of the Senate (84 Cong. Rec. 
(August 4, 1939) p. 11060). 

Certainly Senator Austin’s view of the importance of the Senate’s 
role in the appointing process in 1939 was no less impassioned than 
the view adopted by the Senate Committee on the Judiciary in 1863 
(supra, p. 97) nor is the Senate’s ardor for this responsibility likely 
to cool appreciably in the next 76 years. 

The second amendment added to S. 2773—requiring the nomination 
for a recess appointment made under one of the exceptions to be sub- 
mitted not later than 40 days after the Senate reconvened—likewise 
demonstrated the Senate’s determination to prevent the President from 
misusing his recess power appointment. 

In response to a request from the committee considering S. 2773, 
Attorney General Frank Murphy submitted a letter approving the 
bill (S. Rept. 1079, op. cit., pp. 2-3). After setting out the President’s 
recess appaiatenent power, under article II, section 2, Murphy stated 
“Tijt will be observed that the Constitution contains no limitations 
on this authority” (ibid., p.2). He then refers to the restriction im- 
posed by section 1761, Revised Statutes, observing that the “broad 
scope of this restriction is manifestly detrimental to the best interests 
of the public service” (ibid.). Yet his objection was not at all directed 
toward the question of the right of Congress to impose such restriction, 
but rather in the difficulties sometimes occasioned as, for example, in 
the appointments to the Federal Farm Board. 

Thus, the Attorney General recognized and acquiesced in the encum- 
brance placed on this Presidential power by Congress. He concluded 
by saying that— 

[t]his legislation, while curing what appears to be a serious defect in existing 
law, would at the same time preserve what seems to be the real objective of 
the statute— 

that is, the original objective of section 1761, Revised Statutes, of curb- 
ey Executive in the use of his recess appointment power (ibid., 
p. 3). 

Upon reaching the other body, S. 2773 was referred to the Com- 
mittee on Expenditures in the Executive Departments and reported 
out favorably (H. Rept. 2646, 76th Cong., 3d sess.). Noting that sec~ 
tion 1761, Revised Statutes, originated as a rider to an appropriation 
act during the Civil War, the report went on to comment that— 

Obviously, although this provision is in form a restriction on the payment of 
Salaries to recess appointees, it in effect amounts to a limitation on the Presi- 
dent’s constitutional authority to make recess appointments * * * (ibid., p. 1). 

Again, the House was not disposed to question the authority of the 
Senate in seeking to enhance its exclusive and special confirmation 

rivilege, although in this case it amounted to relaxation of what the 
ouse report termed “a limitation on the President’s constitutional 
authority.” 

It was not until 1948, however, that title 5, United States Code, 
section 56, was involved in the recess appointment of Federal judges. 
In a letter to the Comptroller General, the Director, Administrative: 
Office of the United States Courts, requested a determination of the- 
pay status of 4 Federal judges (1 judge of the Customs Court and 3: 
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district court judges). The nominations of 3 of these jud Paul 
P. Rao, Edward A. Tamm, and Samuel H. Kaufman—had been sub- 
mitted to the Senate of the 80th Congress, 2d session, during its session 
beginning on January 6, 1948, Judge Tamm’s nomination being made 
as early as February 3. The Senate recessed on June 20, 1948, with- 
out having taken action on any of these appointments. On June 22, 
1948, the 3 judges were given recess appointments and since they had 
entered on duty, or were about to, the Director desired to determine 
their status under title 5, United States Code, section 56. 

The fourth judge involved, Roy W. Harper, had received a previous 
recess appointment on August 11, 1947, after the Senate had recessed 
on July 27, 1947, without taking action on Judge Harper’s nomination 
sent up on July 8, 1947. The Senate was in session from November 17, 
1947, to December 19, 1947, when the Ist session of the 80th Congress 
was finally adjourned. Again no action was taken on Judge Harper’s 
nomination and on December 20, 1947, he received a second interim ap- 

ointment. During the 2d session of the 80th Congress, no action was 
orthcoming on Judge Harper’s nomination, so when Congress recessed 
on June 20, 1948, he received his 3d interim appointment on June 22, 
1948, at the time the other three judges were receiving their 1st recess 
appointment. (See the letter from the Director, Administrative 
ce, to the Comptroller General, 28 Comp. Gen. 30 (1948).) As 
stated in the Director’s letter, Judge Harper— 
has been paid the statutory compensation attaching to the office of district judge 
from the time that he first entered on duty August 11, 1947, continuously until 
the present month [June 1948] (ibid.). 

The decision of the Comptroller General turned largely on the in- 
terpretation of the words “termination of the session” as used in ex- 
ception (b) of title 5, United States Code, section 56. It is not neces- 
sary for the purpose of the inquiry at hand to pursue in detail the 
disposition of this situation. The significant element would seem to 
be the involvement of appointees to the Federal judiciary in the pro- 
hibitions of title 5, United States Code, section 56 and the consequent 
effects, if measurable, on the question of judicial independence and 
integrity. While Judges Rao, Tamm, and Kaufman were held by the 
Comptroller General to fall within exception (b) of title 5, United 
States Code, section 56, Judge Harper, on the other hand, was deemed 
to come within that case which the added language—“other than the 
nomination of a person appointed during the preceding recess of the 
Senate”—was designed to preclude. In other words, if the Senate 
fails to act on the nomination of one already serving under a recess 
appointment, that same person cannot again be appointed in the next 
recess and receive salary. This amounts to substantially the same pro- 
hibition as exception (c) of title 5, United States Code, section 56, 
which allows payment of a recess appointee, but only if such appointee 
is a different person from one whose nomination had been rejected by 
the Senate within 30 days of its adjournment. But it would seem 
unnecessary for the Senate to reject outright a nominee under excep- 
tion (c) because if nonaction is tantamount:to rejection, the same result 
is achieved. 

Since the Comptroller General disallowed payment of salary to 
Judge Harper onlée his interim appointment of June 22, 1948, Judge 
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Harper was in a nonpay status from June 20, 1948, when the Senate 
adjourned, until January 31, 1949, on which date the Senate con- 
firmed his nomination. He was then paid retroactively to June 20, 
1948 (information from Personnel Office, Administrative Office, 
United States Courts). The implications of a situation where a Fed- 
eral judge’s salary is held in abeyance while he is exercising his judi- 
cial duties pending confirmation by the Senate are readily observable. 
When the 2d session of the 80th Couiguees was called back into extra- 
ordinary session on July 26, 1948, by virtue of a Presidential procla- 
mation, the Comptroller General found it necessary to resort to an 
unusual interpretation of title 5, United States Code, section 56, to 
continue the salaries of the three judges—Rao, Tamm, and Kaufman— 
whose nominations were again sent to the Senate on July 29. When 
the Senate adjourned on August 7, 1948, without having taken action, 
the pay status of the three was, for the second time, called into ques- 
tion. In justifying his interpretation, Comptroller General Warren 
regarded— 

[any] apparent inconsistency * * * attributable solely to a construction of the 
compensation statute designed to carry out the obvious legislative intent [i. e., 
‘ahem. amendments to sec. 1761, Revised Statutes] (28 Comp. Gen. 121, 129 

In summary, two considerations are of importance in connection 
with title 5 United States Code, section 56, and its relation to the 
question of recess appointments of Federal judges. The first is gen- 
eral and involves the exercise of Presidential power under article IT, 
section 2, clause 3, of the Constitution in making recess appointments 
of judicial as well as other officers. Presidential interpretation and 
expansion of the “may en portion of the clause has been ac- 
quiesced in, but accompanied by con ional limitation on the efficacy 
of what would otherwise approach a plenary Presidential power. 
The action of Congress, in turn, has been acquiesced in by Presidential 
recognition of and submission to such restrictions as Con has 
imposed, or such mitigation of restrictions it may subsequently choose 
to make, as in the 1940 amendments to title 5, United States Code, 
section 56. Yet the statutory restrictions are applicable only if the 
vacancy occurs while the Senate is in session. The Presidential and 
congressional give and take has never been considered to cover those 
cases anticipated by a strict construction of the constitutional clause— 
i. e., those cases where a vacancy occurs in the first instance while the 
Senate is not in session. 

Congress, then, would seem to have power to im proper limita- 
tions on the exercise of the power under article II, section 2, clause 
3, where the legislation serves to implement the intent of the clause. 
It is debatable, however, whether such power would exist where sucli 
legislation would restrict Presidential exercise of the power under the 
clause in its strictest construction—i. e., where the vacancy occurs 
initially during a recess of the Senate, the word “recess” being given 
a “practical construction” (33 Op. A. G. 20, 25 (1921) ). 

he second consideration is more specific and involves Federal 
judicial appointments and the significance of title 5, United States 
Code, section 56. As has been pointed out, in no consideration of the 
recess appointment power clause, nor of title 5, United States Code, 
section 56, has the conflict between recess appointments and the con- 
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stitutional tenure of Federal judges been linked. This conflict fully 
presented itself in the 1948 Comptroller General decisions, yet re- 
mained obscured for some reason. 

Proceeding on the assumption that Congress has power to legislate 
for the purpose of better effectuating the intent of the recess appoint- 
ment power clause, an even more firm ground can be realized, if 
the purpose of such legislation, in addition to effectuating the above 

urpose, also tended to effectuate the intent of the framers of the 

nstitution as expressed in article III, section 1, conferring on 

“Judges, both of the supreme and inferior courts * * * their offices 
during good Behavior * * *” 

If Congress is assumed to have power as to all appointments to 
vacancies occurring while the Senate is in session, certainly the case 
for legislative power as to Federal judiciary vacancies occurring in 
session is stronger, especially when exercised for the purpose of effec- 
tuating the independence of Judges contemplated by article III, sec- 
tion 1. 

The remaining question would then be, whether Congress would 
have similar power where the recess appointments of Federal judges 
were in strict accordance with article II, section 2, clause 3—i. e., 
where the vacancy occurs while the Senate is not in session. If such 

ower can be constitutionally based, Congress could enact such regu- 
ations or gt cig abe: as would reduce the time lag between the oc- 
currence of the vacancy, the appointment thereto, and the confirma- 
tion by the Senate. Such legislation could, as will be more full 
discussed below, also preserve the full measure of judicial fidepend- 
ence contemplated by the Constitution. 

Other than grounding this power, as above, on the purpose of ef- 
fectuating the intent o article IIL section i, there would seem to 
exist in the so-called “necessary and proper clause” (art. I, sec. 8, 
cl. 18), an adequate basis for Jegiaitive authority to regulate the 
Presidential exercise of the recess appointment power along the lines 
of the ig suggested below. And to ground the power of Con- 
gress on this basis, it is not necessary to adopt completely the view 
of the meaning of this clause as expounded by Prof. William W. 
Crosskey (Politics and the Constitution, 1953, pp. 380 ff.). For 
Professor Corwin at least believes that— 
this provision [clause 18] gives Congress a share in the responsibilities lodged 
in other departments, by virtue of its right to enact legislation necessary to 
carry into execution all powers vested in the National Government (Constitu- 
tion, S. Doc. 170, 82d Cong., 2d sess., p. 307). 

In McCulloch v. Maryland (4 Wheat. 316 (1819)) Chief Justice 
Marshall’s test of this clause involved an act passed by Congress to 
enable that body to carry into execution “the high duties assigned to 
it,” specifically several of “the enumerated powers of government * * * 
to lay and collect taxes; to borrow money; to regulate commerce 
fete. | (ibid., 420, 406). [Italics added.] If then, the constitu- 
tionality of such an act can be sustained, what constitutional basis is 
there to deny the validity of procedures regulating the appointment 
of Federal judges to vacancies occurring in the recess of the Senate 
so long as the end in view of such act “be legitimate [and] within the 
scope of the Constitution * * *” (ibid., 420). 
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The legitimacy of the end and whether legislative action is within 
the scope of the Constitution must be measured in the full meaning 
of clause 18: 

The Congress shall have Power * * * To make all Laws which shall be neces- 
sary and proper for carrying into Execution [not only] the foregoing Powers 
* * * [but also] all other Powers vested by this Constitution in the Government 
of the United States, or in any Department or Officer thereof. [Italics and inter- 
polations added. ] 


Then— 


all means which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the constitution are 
constitutional (McCulloch v. Maryland, supra, p. 420). 

And not only would such legislation be consistent with the letter and 
spirit of the Constitution, but it would better effectuate that letter and 
spirit. To that extent, Congress would seem to have power to regu- 
late the recess appointments of Federal judges, regardless of when the 
vacancy occurs. 


VIII. A Summary or Proposats Wuicw May Property Be Sussecrs 
OF THE ATTENTION OF CONGRESS * 


In discussing several possible proposals for remedial action in con- 
nection with recess appointments of Federal judges, four considera- 
tions seem worthy of notice. These are listed below; the order in 
which they appear does not indicate their relative importance, since 
legitimate differences of opinion on their importance are quite 
possible : 

@) Preserving or promoting the independence and integrity 
of Federal judges; 

2) the desirability or necessity, in the interest of the sound 

speedy administration of justice, of having the fullest pos- 

sible statutory complement of Federal judges actively sitting; 

(3) the historical, traditional, and constitutional prerogative 
of the Senate in advising and consenting to executive nomina- 
tions; and 

(4) the President’s power to make appointments in the recess 
of the Senate in order thatthe public business may be adequately 
disposed of.? 

Bh og for alteration in the existing system could be implemented 
either by constitutional amendment or by ordinary legislation. (See 
the discussion in the preceding sections.) The difficulties in the amend- 


1This staff report is not to be considered es any way suggesting a policy of the 
House Judiciary Committee or its members. e following suggestions are offered for 
what they are worth. 

* An example of some of these considerations is the nomination of Hon. Leonard P. Moore. 
In an article in the New York Times, September 23, 1957, Anthony Lewis reported the 
case of Leonard P. Moore, who was nominated for the bench of the United States Court 
of Appeals for the Second Circuit on March 19, 1957. Mr. Moore’s nomination having 
reeeived no action at the adjournment of Congress, he was given a recess appointment 
and took his seat on September 9, 1957. After discussing many of the questions raised 
in this report, Mr. Lewis concluded by pointing out that “the problem is not, paveres 


an 
easy one for the Justice Department and the White House to solve. The Senate Judiciary 


Committee in recent years has been extremely slow in processing many judicial nomina- 

tions. Since court calendars are crowded, vacancies left unfilled for a year or more may 

a, =, severe congestion” (Judge Moore was subsequently confirmed, 85th Cong. 
. Sess. 
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ing process will undoubtedly center attention on ordinary legislative 
proposals, The legislative proposals enumerated below, of course, 
should be subject to close serutiny when their details are drawn, on the 
question of constitutionality. 


1. DISTRICT COURT JUDGES APPOINTED IN RECESS TO SERVE ONLY IN 
PRELIMINARY PROCEEDINGS 


Legislation along this line might provide that district court judges, 
whose appointments have not been confirmed by the Senate may par- 
ticipate in pretrial proceedings or may rule on preliminary matters 
only. The effect would be to confine their duties short of final action 
so that litigants may not contend that adjudication of their rights 
was had before a judge enjoying less than permanent tenure. A\l- 
though this proposal may advance the consideration of independence, 
it would not seem calculated to promote the maximum efficiency in the 
district courts. 


2. TEMPORARY APPOINTMENT OF CIRCUIT-COURT JUDGES TO SUPREME 
COURT 


Since it is especially important to have no vacancies on the Su- 
preme Court, Congress oot enact a law authorizing the President 
to designate, in advance, certain of our Federal circuit judges to sit 
temporarily on the Supreme Bench when a vacancy does occur. 
These judges would be designated by the President and confirmed by 
the Senate in advance of any vacancy. Having life tenure to begin 
with, their independence, as judges, would never be in doubt. 


3. PROPOSALS REGULATING THE EXERCISE OF EXECUTIVE NOMINATION AND 
SENATE CONFIRMATION 


(a) Requiring the President (in terms) to make a nomination within 
30 days after the occurrence of avacancy 
Legislation? could be enacted requiring the President (in terms) 
to make nominations for judicial vacancies occurring during a session 
of Congress within a period of 30 days after the occurrence of such 
vacancy. This would place responsibility on the executive for select- 
ing a.nominee and submitting his name to the Senate with dispatch ; 


1 While a case may be made out for congressional power to legislate in this field, supra, 
t. VIII, all such attempts would be abortive if the concurrence of the Senate were not 
a Yet, if the Senate were of a mind, it could by simple resolution, regulate 

its own role in the appointing process since this is not a legislative function. The Con- 
stitution merely requires that the Senate advise and consent to the executive nomination ; 
it does not prescribe a mode of procedure. 

“In the exercise of their constitutional power to determine their rules of proceedings the 
Houses of Congress may not ‘ignore constitutional restraints or violate fundamental 
rights, and there should a reasonable relation between the mode or method of proceed- 
ing established by the rule and the result which is sought to be attained. But within 
these limitations all matters of method are opea to the determination of the House [oon 
cerned!.’ . . .” (Corwin, Constitution, 8. Doc. 170, 82d Cong., 2d sess., p. 96, citing U. 8. 
v. Ballin, 144 U. S. 1, 5 (1892).) 
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it would avoid (through the pressure of public opinion) any disposi- 
tion on the part of the President to delay until a session 1s coming 
to an end. Even if doubts as to the efficacy of a congressional enact- 
ment were entertained, the same, though not legally binding, effect 
could be achieved by concurrent resolution, or y simple resolution 
of the Senate. The former, if construed to be legislative in char- 
acter, would have the effect of pronouncing congressional opinion 
on an important matter. (See 2 Hinds’ Precedents, secs. 1566-1567 ; 
1562; 2 Sutherland Statutory Construction, secs, 3801-3808 ; esp. sec. 
3803 and the citations in 1956 Cumulative Supplement; and Gibson, 
“Congressional Concurrent Resolutions; and Aid to Statutory Inter- 

retation,” 37 American Bar Association Journal 421 (June 1951).) 

he latter would not be legislative in character, since the advice and 
consent of the Senate in the appointing preys is not legislative 
in character; such a simple resolution would merely state the opinion 
of the Senate in regard to the practice it thinks the President should 


follow. 


(b) Requiring the Senate to take affirmative action on a nomination 
submitted in accordance with (a) 

The purposes to be achieved by proposal (a) would be largely 
meaningless if unaccompanied by senatorial reform in its confirma- 
tion practices and procedures. A desirable reform would seem to be 
to require the Senate to take, within a reasonable time, affirmative 
action; either confirmation or rejection. In parts IV and V of this 
report, reference was made to several State and National jurisdictions 
in which time limits were set on the approving body within which 
action was contemplated. (See especially the discussion of Rhode 
Island, Texas, and Mexico.) 

Obtaining affirmative action within a reasonable time on a nomi- 
nation might be obtained in a number of ways, although the vehicle 
of reform might differ, depending on whether the matter is considered 
legislative or not. One way is— 


Advance consent to judicial nominations, with disapproval to be regis- 
tered within a certain time period 

A plan of this nature would be similar in some respects to the pro- 
cedure used by Congress in regard to Executive reorganization plans. 
The effect would be to give advance approval of judicial nominations 
(Supreme Court Justices being excepted, perhaps), subject to dis- 
approval of a particular nomination by affirmative vote of the Senate. 

is would place the responsibility on those Senators who disapprove 
of the nomination to initiate the disapproval resolution. 

It is significant that an idea embracing advance approval of par- 
ticular nominees was alluded to by the Senate Committee on the Judi- 
ciary almost 100 years ago. In a report on recess appointments by 
the Executive (see the Sieisansbn of this report, supra, p. 27) the 
committee noted, in connection with the Senate’s role in the appoint- 
ing process, that— 


The Senate, should they see fit, might, doubtless, give in advance their advice 
and consent to a particular nomination, and the President might afterward 
make the nomination, and then the appointment, though it would seem from the 
language that the President is first to nominate, and the Senate then to act * * * 
({S. Rept. No. 80, 37th Cong., 3d sess., p. 2). 
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While it is doubtful that the committee intended to advance any pro- 
posal of the type described above, it is not unreasonable to assume that 
the pie thi | the possibility of a procedure different from the one 
ordinarily used. Coupled with the ability of the Senate to set its own 
rules of procedure, as long as such rules do not— 
ignore constitutional restraints or violate fundamental rights, and there [is a] 
reasonable relation between the * * * method of proceeding * * * and the re- 
sult * * * sought to be attained” (U. S. v. Ballin, 144 U. 8S. 1, 5 (1892); see 
supra, p. 35, note 1)— 
there do not appear to be sound objections, on constitutional grounds, 
against a proposal of this nature. 

The foregoing proposals, then, can be summarized as follows: The 
President must make nominations to judicial vacancies within a speci- 
fied time period after they occur when the Congress is in session. The 
Senate must either reject or confirm the nomination within another 
specified time limit, or consent to judicial nominations in advance, sub- 
ject to disapproval within the same time period. Further, it would 
be assumed, as is not now the case, that no person nominated to be a 
ean take his place on the bench until the final time limit had 

passed. 

. These proposals, however, do not apply to vacancies that occur while 
the Senate is not in session. It is to this situation that attention will 
now be directed. In this connection, the considerations of the inde- 
pendence of the judges and a full bench are directly involved. In the 
case of vacancies occurring while the Senate is in session, only the 
latter consideration is present, since the nominee would not sit until 
confirmed. 

In propeying a solution to the recess problem, the key factor a 
seems to be the power of the Senate to set its own rules of procedure. 
Assuming this, it is proposed that the Senate, by resolution, authorize 
the Committee on the Judiciary, or a subcommittee thereof, to sit 
while the Senate is in recess for the purpose of receiving executive nom- 
inations to vacancies in Federal judgeships occurring in the recess. 
(Cf., the discussion of the Mexican Congress! committee, 
supra, pp. 20-22, and see 28 A. L. R. 1158 on authorizing committees to 
sit in recess.) This subcommittee would be authorized to hold hear- 
ings, if deemed necessary or desirable, and make a recommendation of 
approval or disapproval of the nominee within a set time limit. 

f the subcommittee voted disapproval, the nomination would be 
considered rejected. If the subcommittee voted approval, the con- 
currence of the full Senate would then be obtained in some manner 
to be determined by Senate rules. One method might be for the Sec- 
retary of the Senate to communicate to all Senators, who can be 
reached, the action of the subcommittee and any report made by it. 
The Senators could then be polled by mail. The confirmation would 
become final if, at the end of a certain time period, a majority of 
Senators voted in the affirmative or if a majority, should the rules so 

rovide, failed to duly authenticate and send to the Secretary of the 
a negative decision. 

Whatever the mechanics of such a recess plan are determined to be, 
the effect would be to materially reduce the time lapse between the 
occurrence and filling of a vacancy, as well as precluding situations 
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where recess appointees assume their bench duties and thereafter are 
subject to confirmation hearing or committee scrutiny, and the chance 
of being rejected. 

Such a proposal might also be extended to all judicial nominations 
made within the last 30 days of a session of Congress; such nominations 
would be brought under the jurisdiction of the subcommittee au- 
thorized to sit in the recess. Similarly, nominations made during a 
period of 30 days preceding the date set for the convening of Congress 
would be considered by the recess subcommittee but referred to the 
whole Senate when it reconvenes, which would have a specified number 
of days to act. 

4, CONSTITUTIONAL AMENDMENT 


An amendment could maby provide an exception to the recess bape 
pointment power of article II, section 2, clause 3. Thus it might read: 
‘The President shall have Power to fill up all Vacancies, except those 
of judges * * *.” An additional section could empower Congress to 
enact te aca legislation providing for the recess appointment of 
Federal judges. 

5. SPECIAL SESSION 


A special session of the Senate would appear desirable only when a 
vacancy on the Supreme Court occurs while the Senate is in recess. 
The justification for this is the desirability of having cases argued 
before, and decided by, a full Bench. When the vacancy is that of 
the position of Chief Justice, the reasons for a special session would be 
even more compelling. A special session of the Senate for this pur- 
pose could, of course, be called by the President. It could also be 
provided for in the Senate’s resolution of adjournment, which would 
not be sine die, but to a day certain, with power conferred on the Presi- 
dent pro tempore and the majority leader to reassemble the Senate for 
the purpose of acting on a nomination of the category described if one 
should be made. Congress ee also provide by law, in connection 
with other legislation on the subject, for such a special session. 


xX. APPENDIXES 


POWER OF THE PRESIDENT To MAKE Recess APPOINTMENTS 


(1) Opinions of Attorneys-General 


Vol. 1: 631 (1823) Vol. 14: 563 (1875) 

2: 336 (1830) 15: 207 (1877) 

2: 525 (1832) 16 : 523 (1880) 

3: 673 (1841) 16: 538 (1880) 

4: 361 (1845)* 17: 521 (1883) 

4: 523 (1846) 18:28 (1884) 

7: 186 (1855) 18:29 (1884) 
10: 356 (1862) 19: 261 (1889) 
11: 179 (1865) 23 : 599 (1901) *** 
12:32 (1866) 26 : 234 (1907) 
12: 449 (1868) 30: 314 (1914) 
12: 455 (1868) ** 33:20 (1921) **** 


(2) Decisions of Comptrollers General 


28 Comp. Gen. 30 (1948) 
28 Comp. Gen. 121 (1948) 
28 Comp. Gen. 238 (1948) 


Although illustrative of the scope of the President’s recess appointment powers, 
the foregoing decisions do not consider the questions raised in this report. They 
arose out of the recess appointment of Edward A. Tamm as a United States 
district judge for the District of Columbia. (The appointments of two other 
district judges were also involved.) On the subject of the Tamm recess appoint- 
ment, see also “Data and Reports on Tamm Appointment as United States 
District Judge,” 15 The Journal of the Bar Association of the District of 
Columbia 413 (October 1948). 


(3) Cases 
Although the following cases deal with the President’s power to make recess 
appointments, they neither discuss nor decide the questions raised in this report. 
(a) Generally in accord with the opinions of the Attorneys-General : 


In re Farrow, 3 Fed. 112 (1880) 
In Re Yancey, 28 Fed. 445 (1886) 
Gould v. U. 8., 19 Ct. Cl. 593 (1884) 


(b) Contra: 


U. 8. v. Kirkpatrick, 9 Wheat. 720 (1824) 
Case of District Attorney of U. S8.,7 Fed Cas. No. 3924 (1868) 
Schenck v. Peay, 21 Fed. Cas. No. 12451 (1868) 


*Contra to predecessors. 
**Rejects 4 Op. A. G. 361. 
***Restricts scope of ‘recess’. 
****Broadens scope of “recess”. 
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Recess appointments of Supreme Court Justices 


Date of ap- Date Date of Date Justice took 
Name pointment ! Congress Senate seat 4 
reconvened 2 action 

Thomas Johnson..-........-...--- Aug. 5,1791 | Oct. 24,1791 | Nov. 7,1791 | August term, 1792.5 
July 1,1795 | Dee. 7,1795 | Dec. 15,1795% Aug. 12, 1795. 
Bushrod Washington. ----.-......- Sept. 29,1798 | Dec. 3,1798 | Dec. 20,1798 | February term, 1799. . 
Alfred Moore. .......--.--------.-| Oct. 20,1799 | Dee. 2,1799 | Dec. 10,1799 | August term, 1800. 
Henry B. Livingston.............- Nov. 10,1806 | Dee. 1, 1806 | Dec. 17, 1806 term, 1807. 
Smith Thompson. --.----..----..-- Sept. 1,1823 | Dec. 1,1823 | Dec. 19,1823 | Feb. 10, 1824. 
John McKinley... Apr. 22,1837 | Sept. 4, 1837 | Sept. 25, 1837 term, 1838, 
Bieei Wosdbary...........-.5..5..-. Sept. 20,1845 | Dec. 1,1845 | Jan. 3,1846 | January term, 1846. 
Benjamin Curtis.........-........ Sept. 22,1851 | Dec. 1,1851 | Dec. 20, 18517) Dee. 1, 1851.8 
Oct. 17,1862 | Dec. 1,1862 | Dec. 8, 1862 December 1862. 
pS eee Mar. 29,1877 | Oct. 15,1877 | Nov. 29,1877 | Dee. 29, 1 
Oliver W. Aug. 11,1902 | Dee. 1,1902 | Dec. 4,1902 Dec. 8, 
Warren. Oct. 2,1953 | Jan. 6,1954 | Mar. 1,1954 | Oct. 5, 1953. 
William J. Brennan...........-.-- Oct. 15,1956 | Jan. 3,1957 | Mar. 19, 1957 | Oct. 16, 1956. 
Potter Stewart...........---.-...- Oct. 14,1958 | Jan. 7,1959 |_....-..-....-. Oct. 14, 1958. 


1 Taken from Charles Warren, The Supreme Court in United States History, 1932, vol. 2, woke oon, $05 on p. 757. 
except for Justices bye Brennan and Stewart, where the data were obtained from vo 
358 of United States Repo’ 

2 Congressional Directary, 8 85th Cong., Ist sess., March 1957, p. 309. 

3 See note 1. 

4 Taken from volumes of United States Reports. 

5 Though no exact date is given, the practice was, as it is now, to meet on the Ist Monday of the month 
designated for the beginning of the term. 

6 Rejec 

7 Probably because of the confusion with which the page of the Senate Executive Journal is laid out, 
Warren reports Curtis’ confirmation as being given on Dec, 29, 1851. ‘The correct date is the 20th. 

* Presided as circuit judge from Oct. 15, 1851. 
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